CHAPTER - 10
TDS, TCS, Advance Tax, Interest and Refund

e —a—
Tax Deducted at Source (TDS)

Juestion 1

L, Limited paid leave travel facility to lts employees and considered exemption under section 10(5),
lhased on the self-declaration furnished by the employees without obtaiming evidences/proof of
artual expenditure, The Assessing Officer held that the company as an employer ought to have
vitrifled the genuineness of the claim of exemption by obiaining from them, the proof of actual
sxpenditure incurred by availing leave travel facility, Accordingly, the Assessing Officer treated the
assessee company as assessee [n default Decide the correctness of action.

AISWer
Sectlon 192 cists liability on employer to deduct tax at source from salary paid to its employees.

I this case, the employer has poid leave travel concession/facility to its employees and the said
copcegsion/facllity would be eligible for exemption subject to the conditions laid down in section
LU( ) read with Rule 213 of the Income-tax Rules, 1962,

Section 192(21) casts responsibility on the person responsible for paying any income chargeable
mntler the head ‘Salaries’ 1o obtain from the assessee, the evidence or proof or particulars of
preseribed clalms under provisions of the Act in prescribed form and manner for the purposes of -

(1} estimating Income of the assesses; or
(4] computing tax deductible under section 192(1).

Rule 26C of the Income-tax Rules, 1962 mandates a salaried assessee claiming, Inter alia, leave travel
onerssion ar assistance to furnish evidence of expenditure incuried In relation thereto to the person
responsible for making such for payment under section 192(1), for the purpose of estimating his
ineome for compoting the tax deductible under section 192,

In the given case, LL Limited paid leave travel concession to its employees and considered for
cxpmption on basis of mere self-declaration, instead of veritying and obraining evidences/proof
ol actual expenditure, Thus, the action of the Assessing Officer Is correct in law,

{Juestion 2

Mr. Shorma, an-employee of M5 ABC Lid. since 10.04.2021 resigned on 31.03.2025 and withdrew ¥
601, 100 being the balanece in his EPF account, Discuss with reasons whethoer the provisions of Chaprar
AVI1-E are attracted and if so, what is the pet amount receivable by the payee, Mr, Sharma?

Aunswer

A per section 1924, 10 a case where the acoumulated balance due to an employee participating in a
vornenized provident fund is inchudible in his total income owing to the provisions of Rule B of Part
A of Lthe Fourth Schedule not betng applicable, the trustees of the Employees Provident Fund Scheme,
1952 ar any person authorised under the scheme to make payment of accumulated balance due to
ciiloyees are required to deduct income-tax@10% at the time of payment of accumulated balance
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due to the employee. Tax deduction at source has to be made only if the amount of such payment or
agjregate amount of such payment of the payee is ¥ 50,000 or more.

Rule B of Part A of the Fourth Schedule, inter alia, provides that only if an employee has rendered
continuous service of Ave years or more with employer, then accumulated balance in a recognized
provident fund payable to an employee would be excluded from total Income of that emplayee.

In the present case, Mr. Sharma has withdrawn an amount exceeding % 50,000 on his resignation
after rendering a continuous service of four years with M/s. ABC Ltd. Therefore, tax has to be
deducted at source@10% wunder section 192A on T 60,000, being the amount withdrawn on his
resignation without rendering continuous service of a period of five years with M/s. ABC Lud,

The net amount recefvable by Mr. Sharma is 254,000 [i.e., T 60,000 -3 6,000, being TDS],

(Question 3
Fxamine the TDS implications under section 1944 in the cases mentioned hereunder -

(] ©On1.10.2024, Mr. Harish, aged 40 years, made a six-month fized deposit of T 10 lakh @9% pa
with ABC Co-operative Banle. The fixed deposit matures on 31.3.2025.

(i) On L62024, Mr. Ganesh, aged 45 years, made three nine month fixed deposits of T 3 lakh each
carrying inferest@9% with Dwarka Branch, Janakpuri Branch and Rohini Branch of XYZ Bank,
a bank which has adoptod (85! The fixed deposits mature on 28,2.2025.

(i) On1.10.2024, My Rajesh, aged 40 years, stareed a 6 months recurring deposit of X 200,000 pur
munth@E% p.a. with PQR Bank, The recurring deposit matures on 31.3.2025 with interest of 3
28,000,

Answer

[i) ABC Co-operative Bank has to deduct tax at source@10% on the interest of % 45,000 (9% = %
10 lakh = %) under section 194A. The tax deductible at source under section 1944 from such
Interest is, therefore, ¥ 4,500,

(i) XYZ Bank has to deduct tax at source@10% under section 1947, since the aggregate interest
o fixed deposit with the three branches of the bank is ® 60,750 [ 3,00,000 = 3 = 9% « 9/12],
which exceeds the threshold limit of T 40,000, Since XYZ Bank has adopted CBS, the aggregate
Interest credited/paid by all branches has to be considered. Since the aggregate interest of T
50,750 excocds the threshold Hmit of T 40,000, tax has to be deducted@10% u/s 1944,

(iii) No tax has to be deducted under section 194A by PQR Bank on the interest of 28,000 falling
due on recurring deposit to Mr. Rajesh, since such interest does not exceed the threshold Hmit
of T 40,000.

Question 4

Mayva Bank credited T 73,50,000 towards interest on the deposits in a separate account for macro-
monitoring purposes by using Core-branch Banking Solutions (CBS) software, No tax was deducted
at source in respect of interest on deposits so credited even where the interest in respect ol some
depusitors exceeded the fimit of € 40,000,
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The Assessing Officer disallowed 30% of interest expenditure, where the Interest on time deposits
cradited exceeded the limit of ¥ 40,000 and also levied penalty under section 271€,

Decide the correctness of action of the Assessing Officer.

Answer

The Explanation below section 194A(1) provides that where any income by way of interest other
than interest on securities (s credited to any account, whether called ‘Interest payable account’ or
‘sugpense account’ or by any other name, |n the books of account of the person liable to pay such
income, such crediting shall be deemed to be credit of such income to the account of the payee and
provisions of section 1944, shall, thus, apply.

However, the CBDT has, vide Circular No.3/2010 dated 232010, clarified that Explanation to section
1944 will not apply in cases of banks where credit is made to provisioning account on
daily/monthly basis for the purpose of macro monitoring only by the use of CBS software.

Since nb constructive credit to the depositor's/payee's account takes place while caleulating interest
on daily/monthly basis in the CBS sofoware used by banks, tax need not be deducted at source on
such provisioning of interest by banks for the purposes of macro monitoring only.

In such cases, tax shall be deducted at source on acerual of interest at the end of the financial year or
at perindic intervals as per practice of the bank or as per the depositor's or payee's requirement or
ai1 maturity or on encashment of time deposit, whichever event takes place earlier and wherever the
aggrégate amount of interest income credited or paid or likely to be credited or paud during the
financial vear by the bank exceeds the limits specified in section 1944 Le, 140,000,

i view of the above, the action of the Assessing Officer in disallowing the intercst expenditure
credited in a separate account for macro monlloring purpese is not valid and consequent inftiaten
of penalty proceedings under sectlon 271C1s not tenable in law,

Question 5

Mr. Govind wun the first prize in a lottery ticket and the prize was a Maruti car worth ¥ 5 lacs. What
is the procedure to be adopted belure handing over the Maruti Car Lo Mr. Govind?

Answer

Section 1948 provides that the person responsible for paying to any person, any income by way of
winnings from any lottery or crossword puzzle, card game or any other game of any sort and the
amount of winning exceeds T 10,000, tax shall be deducted at source @308,

Huwever, in case where the winning is whally in Kind, the person responsible for paying the prize
shall before releasing the winning, ensure that the tax has been paid in respect of such winning,

The Karnataka High Courl in the case of CIT v, Hindustan Lever Ld. (2014) 361 ITR 1 has held that
where the winnings are wholly in kind, the responsibility cast under section 1948 is to ensure that
the tax |s pald by the winner of the prize belure the prize is veleased in his favour. In this regard, the
CBDT Circolar No.763 dated 18/2/1998 clarifies that the person responsible [or paying the winnings
shall, before releasing such winnings, ensure that the tax Is paid by the winner. He can do so, Tor
example, by collecting fram the winner a sum equal to the tax deductible at source on the winnings in
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kind, before releasing the winnings, For this purpose, the value of the winnings in kind shall be taken
as the cost incurred by the payer in acquiring the said winnings in kind,

Therefore, in this case since the entire winning is In kind, it must be ensured that the sum equal to
the tax deductible at source (i.e, T 1,50,000, being @ 30% of T 5 lacs) is paid by Mr, Govind,
before the car is released in his favour, This can be done by coliecting ¥ 1,50,000 from Mr, Govind
before releasing the Marumi car to hlm and remitting the sald sum to the Government account or
verifying the tax payment by the winner and thereafter releasing the prize,

Question 6

ABC Ltd. mubkes the following payments to Mr. X, a contractor, for contract work during the year:
120,000 on 1.5.2024

225,000 on 1.8.2024

128,000 on 1.12.2024

On 1.3.2025, a payment of T 30,000 is due to Mr. X on account of a contract work.

Discuss whether ABC Ltd. is liable to deduct tax at source under section 1%MC from payments made
to Mr. X.

i
Answer

In this case, the individual contract payments made to Mr. X does nol exceed T 30,000, However,
cinee the aggrepate amount paid to Mr. X during the year exceeds 2 1,00,000 (on account of the last
payment of 3 30,000, due on 132025 taking the total from ¥ 73,000 to T 1,03,000), the TDS
provisions under seclon 194C would get attracted. Tax has to be deducted@1% on the entire
amount of  1,03,000 from the last payment of T 30,000 and the balance of € 28970 (Le, T 30,000
-3 1,030] has to he paid to Mr. X.

Question 7

Alap Lid. has made following payments on various dates to Vilambit Ld towiards work done under
different contracts:

Contract Number 'L " Date of payment Al.'l'll!l\lll-l: [ f]
1, ll 5.5.2024 | 20000
2, 6.6.2024 15,000
3 ll 82024 25,000
4, 10:12.2024 25,000
5. 29.01.2025 17,000

Alap Ltel. claims that it is not liable for deduction of tax at source under section 194C. Examine the
correctness of the claim made by the company, What would be the position if the value of the
contract no, 5 s T 14,000 only and there was no further contract during the year?

Answer
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As per section 194C{5), tax has to be deducted at source where the amount credited or pald or likely
to be credited or paid to a contractor or sub-contractor exceeds ¥ 30,000 in 4 single payment or
1,00,000 in aggregate during the financial year.

Theretore, ln the given case, even though the value of cach individual contract does not excead ¥
30,000, the aggregate amount exceeds T 1,00,000. Hence, Alap Ltd's contention ks not correct and tax
is required to be deducted at source on the whole amount of 3 1,02,000 from the lust payment
af$ 17,000 towards Contract No. 5 on account of which the aggregate amount exceeded % 1,00,000.

However, no tax deduction is to be made if the value of the last contract is 3 14,000 as the
aggregate amount in such case would only be ¥ 99,000, which is below the aggregate monetary
fimlt of § 1,00,000.

Question B

Bharathi Cements Ltd. purchased jute bags from Raj Kumar & Co. The latter has to supply the jute
bags with the logo and address of the assessee, printed on it. The-valua of jute bags supplied Is 1
B,00,000. While eifecting the payment for the same, Is the agsessee bound to deduct tax at source,
assuming that the value ol the printing component involved is ¥ 1,10,000, You are informed that the
asessses has not sold any material to Raj Kumar & Co. and that the latter has 1o manufacture the jute

hags in its plant using raw materials purchased by it from outsiders,
[
Answer

As per the definition under section 194€, "work” shall not Include manufacturing vr supplying a
product according to the requirement or specification of a customer by using raw material
purchased from a person, other than such customer. This is regardless of the quantum of
expenditure incurred towards printing or processing comprised in the bill amount.

The problem clearly states that Ral Kumar & Co, has o manufacture the jute bags using raw
materials purchased from outsiders and that the assessee Bharathi Cements Lid has not sold any
material to them, Therefore, in this case, it isa contract of sale. Hence, the provisions of section
1944 are not attracted and no liability to deduct tax at source would arise, '

Question 2

Moon TV, a television channel, made payment of ¥ 50 lakhs to a production house [or production of
programme for ‘telecasting as per the specifications given by the channel. The copyright of the
programme is also transferred to Moon TV, Would such payment be liable for tax deduction at source
under section 19407 Discuss.

Also, examine whether the provisions of tax deduction at source under sectipn 194C would be
attracted if the payment was made by Moan TV for acquisition of telecasting rights of the content
already produced by the production house,

Answer

Iy this case, since the programme is produced by the production house as per the specifications
given by Moon TV, a television channel, and the copyright Is also transferred to the television
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channel, the same falls within the scope of definition of the term 'work’ under section 194C.
Therefore, the payment of £ 50 lalkhs made by Moon TV to the production house would be subject to
tux deduction at source under section 1940

It, however, the payment was made by Meon TV for acquisition of telecasting rights of the
content already produced by the production house, there is no contract for "carrying out any work”,
as required In section 194C(1). Therefore, such payment would not be liable for tax deduction al
source under section 194C.

Question 10

Examine the applicability of the provisions for tax deduction at source under section 194DA in the
fellowing cases -

(1} Mr. X, aresident, is due to receive T 450 lakhs, towards maturity proceeds of LIC policy taken
on 1.4.2022, for which the sum assured i5 4 lakhs and the annual premium Is 3 1,25,000.

(] Mr.Y, aresident, is due to receive T 3,95 lakhs on LIC policy taken on 31,3.2012, for which the
sum assured Is T 3,50 jakhs and the anoual premium s ¥ 30,100,

() Mr Z a resident, is due to receive 1 95,000 towards maturity proceeds of LIC policy taken on

182017 for which the sum assured is ¥ 90,000 and the annmual premium is 3 10,000,
-

Answer

(i}  Since the annual preminom exceeds 1085 of sum assured in respect of a policy taken after
3132012, the maturity proceeds of T 450 lakhs are not exempt under section 10{10D) in the
hands of Mr. X Therefore, tax is required to be deducted®2% under section 194DA on the
amount of income comprised therein Le, on 2 75,000 (T 4,50,000, being maturity proceeds
- 13,775,000 [1,25,000 x 3 vears), belng the entire amount of Insurance premium paid).

(i) Since the annual premium is less than 20% of sum assured in respect of a policy taken before
1.4.2012, the sum of ¥ 3.95 lakhs dus to Mr. ¥ would be exempt under section 10(10D] in his
hands, Hence, no tax is required to be deducted at source under section 194DA on such sum
payable to Mr. Y.

(i) Even though the annual premium exceeds 10% of sum assured in respect of a policy taken
afrer 31.4.2012, and consequently, the maturity proceeds of T 95,000 would not be exempt
under section 10[10D) In the hands of Mr. Z, the tax deduction provisions under section 194DA
are not attracted since the maturity proceeds are less than T 1 lakh.

{Juestion 11

Caleulate the amount of tax to be deducted at source [TDS) on payment made to Ricky Ponting, an
Australian cricketer, by a newspaper for cantribution of articles T 25,000,

Answer

Under section 194E, the person responsible for payment of any amount to & non-resident
sportsman for contribution of articles relating to any game or sport in India in a newspaper shall
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tteduct tax @20%. Further. since Ricky Ponting (s a non-resident, bealth and education cessi@4% on
TS would also be added,

Thurelore, tax to be deducted = T 25,000 x 20.80% = T 5,200,

Onestion 12

M /5 LMN Travels is a Travel Agent engaged in sale of nir tickets of AirGo and Aitlet Alrlines. It earns

indard commisslon@59% as well as supplementary commission. AirGo and Airjer have deducted
s at source under section 194H on the standard commission, which is a fixed percentage
disignated by the International Alr Transport Association (IATA). However, they have not deducted
(2% on the supplementary commission, which s the additional amount LMN Travels charges over and
iove the net fare guoted by AirGo and Airjet and retained by LMN Travels as Its own income,

The details of the amounts at which the tekets were sold are transmitted by LMN Travels to an
drpanization known as the Billing and Settiement Plan ("BSP") which functions under the asgis of the
IATA. This auxilary amount charged on top of the net fare was portrayed on the BSP as a
“cupplementary commission” in the hands of LMN Travels. The contract between LMN Travels and
the alrlines stated that “all monles® received by LMN Travels were held as the property of the air
cirier until they were recorded on the billing and settlement plan and properly gauped,

AliGa and Alrjet contended thal tax Is not deducgible on supplementary commission which LMN
Travels retains out of the sale proceeds of the alr tickets, since there is no agency relattonship
between the airlines and LMN Travels and that the supplementary commission is not within the
conirel of the airlines: Discuss the correctness of the above contention,

Answer

The Issue under consideration in this case is whether TDS under section 1941 is attiacted n
respect of both standard and supplementary commission paid by AirGo and Alrjer Airiines to
LMN Travels. This issue caine up belore the Supreme Court in Smgnimm Airlines Lid / KLM Royal
Dutch Airlines v. CIT / Brivish Alrways Ple v, CIT (TDS) (2022) 49 ITR 203

The Supreme Court obsesved that section 1944 does not distinguish between direct and indirect
paviments. Both standard commission and supplementary commission fall within the meaning
ol "commission” under clause (1) of the Explanation thereto.

Seition 194H is to be read with section 182 of the Contract Act, 1872, If a relationship betwesn two
parties a5 culled out fraom their intentions as manifested in the lerms of the contract between them
inirlicares the existence of a principal-agent relationship as defined under section 182 of the Contract
Act, the definition of “commission” under section 194H stands attracted and the requirement to
deduct tax at source arises

ITe Apex Court noted that there was no transfer in terms of the title in the tickets and they remained
the property of the airline company throughout the transaction. Every action taken by the travel
apents 5 on behalf of the air catrfers and the services they provide is with express prior

ithorization, Accordingly, the Apex Court concluded that the contract Is one of agency that does not
distinguish in terms of stages of the transaction invulved (n selling fight tickets. The accretlon of the
npplementary commission to the travel agents was an accessory to the actual principal-agent
vl ationship, Novwithstanding the lack of control over the actual fare, the contract definitiyely stated
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that "all monies" recelved by the agent were held as the property of the alr carrler until they were
recorded on the billing and settlement plan and properly gauged, The billing and settement plan also
demarcated “supplementary commission” under a separate heading.

Hemce, once the IATA made the payment of the accumulated amounts shown on the billing and
settlement plan, it wounld be feasible for the assessees, being the sirlines to deduct tax at source on
this additional income earned by the agent.

Applying the rationale of the Supreme Court ruling to the case on hand, the contention of AirGo and
Alrjet is not correct and they are reguired to deduct tax at source under section 194H on hoth
the standard commission and supplementary commission paid te LMN Travels.

Question 13

ABE Telecom Ltd, has entered into agreements with various distributors tu sell its prepaid products,
According to the agreement, the distributors purchase prepaid products at a discounted price from
"ABC Telecom Ltd. and are free to sell these products at any price below the printed price. The
distributors make a profit based on the margin between their purchase price and the sale price to
retoilers or consumers. The distributors pay for the products in advance, irrespective of when they
sell ther. ABC Telecom Lid. does not credit or pay any incomi to the distributors and Is not involvad
in the transactions betweén the distributors and third-party buyers.

Examine whether ABC Telecorn Lid. s obligated to deduct tax at source on the income/profit
vumponent earned by the distributors,

Answer

The same issue came up hofare the Supreme Court in the case of Bhartl Cellular Ld, vs: ACIT [2024]
462 ITH 247, wherein the Apex Court noted that the abligation to deduct tax at source in terms of
section 194H arises when the legal relationship of principal and agent is established. Agency is
a triangular relationship between the principal, agent and the third party. The legal position of a
distribufor is generally regurded as different from that of an agent. Based on perusal of agresment
hetween assesses and distributors/iranchisee, the franchiisee /distributor paid the discounted price
vegardless of, and even before, the pre-pald products being sold and transferred 1o the retailers or
the actual consumer. The franchises/distributor was free to sell the prepald products at any price
belew the price printed on the pack, The franchisee/distributor determined his profits/income.

Section 194H fixes the hability to deduct tax at source on the 'person responsible to pay and the
lability to deduct tax at source arises when the income 1s credited or paid by the person responsible
for paying. The expression "divect or indireet” used in Explanation [i) to section 194H is meant to
ensure that “the person responsible for paying” does not dodge the obligation to deduet tax at
source, even when the payment 5 indirectly made by the principal-payer to the agent-payee.
However, deduction of tax at source in terms of seclion 194H 15 not to be extended and widened in
ambit to apply te true/penuine business transactions, where the assesses is not the person
responsible for paying or crediting Income. In the present case, the ABC Telecom Ltd, being an
assessee neither pays nor oredit any income to the person with whom he has contracted,

ABC Telecom Lud. is not privy to the transactions between distributors/franchisees and third parties.
It is, therefore, impossible for ABC Telecom Ltd, to deduct tax at source and comply with section
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1941, on difference between the total/sum consideration recelved by the distributors/franchisees

feomn third parties and the amount paid by the distributors/franchisees to them. In the present case,

rhe rantractual obligations of the franchises or distributors did not reflect a fduciary character of the
Litineship, or the business being done on the principal’s account.

Applving the rtionale of the Apex Court ruling in the case on hand, section 194H is not applicable
it the hands of ABC Telecom Ltd, and it would not be under a legal obligation to deduct tax at
Suuree on the income/profit component in payments received by the distributors/franchisees
from the third parties /customers,

Tucstion 14

AR Lid, took on sub-lease a building from |, an individual, with effect from 1.9.2024 on a rent of 3

25,000 per month. It also took on hire machinery from | with effect from 1.10.2024 on hire charges of
© 15000 per month, ABC L. entered into two separate agreements with | for sub-lease of bullding
il Biring of machinery. The rent of bullding and hire charges of machinery for the financial year
724-2% were ¥ 175,000 and T 90,000, respectively, which were credited by ABC Ltd. to the account
of ] in its books of account on 31.3.2025, Examine the obligation of ABC Lul. with regard to deduction
L al source in respect of the rent dnd hire charges.

Auswer "

A= per section 194-1 dealing with deduction of tax at source from payment of rent, the rate of TDS
sppicibile s 2% for machinery hire charges and 10% for building lease rent. The scope of the
seccion includes within its ambit, rent for machinery, plant and equipment. Tax is required Lo be
deducted at source from payment of rent, by whatever name called, under any lease, suh-lease,
tenpicy or any ocher agreement or arrangement for the use of building und machinery, irrespective
ol whether such assets are owned or not by the payee.

e limit of T 2,40,000 for tax deduction at source will apply to the aggregate rent of all the
(ssets, Even if two separate agropments are entercd into, one for sub-lease ol building and another
far 14 ring of machinery, rent and hire charges under the two agresments have to be agpregated for
the purpose ol application of the threshold imit of % 2,40,000.1n this case, since the payment for rent
aitd hire charges credited to the account of |, the payee, aggregates to 3 2,65,000 (% 1,75000 + ?
an, 00w, tix is deductible at source under section 194-. Tax is deductible@10%: on T 1,75,000
crent of bultding] and @2% on T 90,000 (hire charges of machinery).

(uestion 15

“Fome Alr Ltd,” has paid a sum of ¥ 12 lakhs w Airports Authority. of lndia towards landing and
parking charges. The company has deducted tax st source@®2% under section 194C on the said
puyment and remitted the tax deducted within the prescribed time, The Assessing Officer contended
1t landing and parking charges were levied for use of the land oi the airport and hence, the
Luyinent was in the nature of rent attracting TDS@10% under section 14941, Discuss the correctness
or otherwise of the contention of the Assessing Officer.

Answor
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The issue as to whether the charges fixed by Airport Authority of India (AAL) lor landing and take-off
Facilities and parking facility for aircralt are for "use of the land” by zirline company came up before
Supreme Court in Japan Airlines Co, Ltd. v CIT/CIT v. Singapore Airlines Ltd. {2015) 377 TR 372,

The Supreme Court observed that the charges which are flxed by the AAl for landing and take-off
services as well as for parking of aircrafts are not for the "use of the land”. These charges are for
services and facilities offered in connection with the aircralt operation at the airport which include
providing of air traffic services, ground safety services, acronautical communication facilities,
installation and maintenance of navigational aids and meteorological services at the mirport

There are various international protocols which mandate all authorities manning and managing
these airports Lo construct airport of desired standards which are stipulated in the protocols. The
services which are required to be provided by these authoritles, llke AAL are aimed at passengers'
safety as well as for safe landing and parking of the aircrafts, Therefore, the services are not
restricted Lo merely permitting “use of the land” of airport. On the contrary, It encompasses all the
facilities that are w be compulsorily offered by the AAT In tune with the requirements of the protocal,

- The Supreme Court observed that the charpes levied on air-traffic includes landing charges, liphting
charges, approach and aerodrome control charges, aircrait parking charges, aerobridge charges,
hangar charges, passenger service charges, cargo charges, etc. Thus, when the airlines pay for these
charges, treating such charges as charges for "nse of the land” would tantamount to adopting a totally
simpiistic approach which is far away from reality.

The Supreme Court opined that substance behind such charyes has to be considered and when the
issue is viewed from this angle, keeping lager picture in mind, it becomes very clear that charges are
not for use of land per se and, therefore, it cannot be treated as "rent” within the meaning of section
194-1, The Supreme Court, thus, concurred with the view taken by Madras High Court In Singapore
Alrtines ease and overruled the view taken by Delhl High Court in United Airlines/Japan Airlines case,

Applying ratlonale of Supreme Court ruling to the facts of this case, contention of Assessing Officer
that landing and parking charges are levied for use of land of airport and henece, charges are in
nature of rent to attract provisions of tax deduction at source u/s 194-1 is not correct.

-

Question 16

Mr. X sold his house property in Bangalore as well as his rural agricultural land for a consideration
of T 60 lakh and % 15 lalth, respectively, to Mr. Y on 122024, He has purchased the house property
and the land in the vear 2023 for T 40 lalkdh and T 10 lakh, respectively, The stamp duty value on the
date of transfer fs 1 85 lakh and ¥ 20 lakh for the house property and rural agricultural Lind,
respectively. Determine the tax Implications in the hands of Mr. X and Mr. ¥ and the TDS implications,
if any, in the hands of Mr. Y, assuming that both Mr. X and Mr. ¥ are resident Indians.

Answer

(i) | Tax i.'m]]:]:il:illiﬂlls in the hands of Mr. X

As per section 500, the stamp duty value of house propetty (1.e. T 85 lakh) would be deemed
to be che full value of consideration arising on transfer of property since stamp duty value
exceeds 110% of the actual consideration,
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i Therelore, T 45 lakh (Le, T 85 lakh - % 40 lakh, heln!g the purchase price) would be taxable

as short-term capital gains,
Since rural agricultural land is not a capital asset, the gains arising on sale of such land
'« not taxable in the hands-of Mr, X. ;

.m:'.i:i] Tax implications in the hands of .‘-I'l;. ¥

In case Immovable property is received for inadequate consideration, the difference between
the stamp value and actual consideration would be taxable under section 56[2)(x), if such
difference exceeds higher of 50,000 or 10% of the consideration.

Therefore, in this case ¥ 25 lakh [T 85 lakh - T 60 lakh) would be taxable in the hands of
| Mr. Y under section 56{2)(x).

Since agricultural land is not a capital asset, the provisions of section 56(2)(x) are not
attracted in respact of recelpt of agricultural land for inadeguate consideration, since the
definition of "property” u/s 56(2)(x) includes only capital assets specified thereunder,

(411) | TDS implications in the hands of Mr. Y

'r 1 Since the sale consideration and stamp duty value of house property both are = not less than 3
i 50 lakhs, Mr. Y Is required to deduct tax at source under section 194-1A. The tax to be
deducted under section 194-TA would be ¥ 85,000, being 1% of T 85 Takh (higher of 2 60
likhs and 3 85 lakhs).

i ' TDE /s 194-1A are not attracted in res pect of transfer of rural agriceltural land.

inestion 17

Mr. Harish, Vice President of ABC Bank, sold his house property in Chennai as well as his roral
srteuttural land for a consideration of 3 60 lakh and ¥ 15 lakh, respectively, to Mr, Suresh, a retail

wder of garments, on 10.10.2024. Mr. Navish had purchased the house property and rural
agricultural land in December 2022 for 3 40 lakh and ¥ 10 lakh, respectively. The stamp duty value
b the date of transfer, Le,, 10.10.2024, is ¥ 85 lakh and ¥ 20 lakh for the house property and nlna!
apricultural land, respectively.

{4l Determine the tax Implications in the hands of Mr. Harish and Mr. Suresh, if the date of
agreement for sale of house property and rural agricultural land s 1.7.2024 and the stamp
duty value on the said date was T 75 lakh and 2 15 lakh, respectively. On the said date, Mr.
Suresh made payment of T 5 lakh by way of account payee cheque to Mr, Harish for purchase of
house property. Also, discuss the TDS implications, if any, in the hands of Mr. Suresh, assuming
that both My, Harish and Mr. Suresh are resident [ndians,

0] Would your answer be different if Mr. Harish {sa property dealer and sold the house property
in the course of kis business?

NSWEr

o Tax implications on sale of rural agricultural land and house property representing a
capital asset in the hands of Mr. Harish, a salaried employee

_[I,'p Tax implications in the hands of Mr, Harish, 2 salaried em plnyue

Simce rural agnculmrnl land is not a ﬁ]lil.n] asset, the gains arising gn salt of |
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such land is not taxable in the hands of Mr. Harlsh.
However, capital gains would arise on ssle of house property, being a capital asset.

As per sectlon 50C(1), the stamp duty value of house property on the date of
agreement (ie, T 75 lakh) would be deemed to be the full value of consideration
arising on transfer of property. Therefore, T 35 lakh (ie, T 75 lakh - 1 40 lakh, being
the purchase price) would be taxable as short-term capital gains.

it may be noted that as the date of agrecment is different from the date of registration
and part af the consideration was received on or before the date of agreement by way
af account payes cheque, the stamp duty value on the date of agreement [s to be |

adopred as the deemed sale consideration.

(i} | Tax implications in the hands of the buyer - Mr, Suresh, a retall trader

'he house property purchased would be a capital asset ot in the hands of Mr. Suresh, whao
is a retail troder of garments. The provisions of section 56{2)(x]) Is attracted In the
hands of Mr. Suresh who has acquired the immovable property, being a capital asset,
for inadequate consideration. For the purpose of section 56(2)(x), Mr. Suresh can take
the stamp duty value on the date of agreement nstead of date of registration since he
1 has paid a part of the consideration by account payes cheque on the date of agreement.
Thercfore, $ 15 lakh, being the difference between the stamp duty value of the
property on the date of agreemant (Le, 3 75 Jakh) and the actual congideration (Le, T
60 lakh) would be taxable as per section 56(2)(x) under the head “Income from
pthier sources” in the hands of Mr. Suresh, since such difference exceeds the higher of
¢ 50000 or 10%; of consideration
As rural agricultural land is not a capital asset, section 56{2}(x]) are nor attracted
in respect of acquisition of agricultural land for inadequate consideratinn, since the
| detinition of “prperty” u/s 56(2)(x) includes only capital assets specified therennder.

.| (i} ,1 DS in implications in thE hands of the huyer, Mr. Suresh
' Since the sale consideration and stamp duly value of house property hoth are nat less
thian 3 50 lakhs, Mr, Suresh s required o deduet tax al source under section 194-1A.

' The tax deduction under section 194-1A would be T 75,000, being 1% of T 75 Iakh
Lo, higher of conslderation or stamp duty value,

TDS u/s 194-1A are not attracted in respect of transfer of rural agricultural land,

(b) Vax mplications on sale of house property representing stock-in-trade in the hands of
Mr. Harish, a property dealer:

(i) -'l'ux implications in the hands of Mr. Harish

If Mr, Harlsh Is a property dealer who has sold the house property in the course of his
business, the provisions of section 43CA would be attracted, since the house
property represents hls stock-in-trade and he has transferred the same for a
considerntion less than the stamp duty value.

For the purpese of section 43CA, Mr. Harish can take the stamp duty value on the date
| of agreement instead of the date of registration, since he has received part of the sale

| consideration by an account payee cheque on the date of agreement and It exceeds
| 1108 of consideration. Therefore, ¥ 35 lakh, being the ﬂtffermm. hm-.'wn the stamp
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duty value on the date of agreement (i.e, ® 75 lakh) and the purchase price (Le, T 40
lakh), would be chargeable as business income in the hands ol Mr, Harish,

{li]: DS lmplir.atinus and tn:h:ﬂhllitj' in the hands of Mr, Suresh
| There would be no difference in the TDS mplicahnns or taxability in the hands
of Mr, Suresh, whether Mr. Harish s a property dealer or a salaried employee,
Therefors, the provisions of section 56(2)(x) would be attracted in hands of Mr. Suresh
who has received house property, being a capital asset, for inadequate consideration,
The TDS provisions u/s 194-1A would also be attracted since the sale consideration

and stamp duty value of house property both are not less than ¥ 50 lakhs.

Question 18

Mr, X, a salaried individual, pays building rent of 3 55,000 per month to Mr. ¥ from October, 2024. 15
he required to deduct tax at source? If so, when is he required to deduct tax? Also, compute the
amount of tax to be deducted at source,

Would your answer change il Mr. X vacated the premises on 317 December, 20242

Also, what would be your answer If Mr. Y does not provide his PAN to Mr X?

Answer

Since Mr. X pavs rent exceeding ¥ 50,000 per month, he is liable to deduct tax at source @2% of such
rent under section 19418, Thus, T 6,600 [ 55,000 x 2% x 6] has to be deducted from rent
payable for March, 2025,

If Mr. X vacated the premises in December, 2024, then tax of 13,300 [T 55,000 x 2% x 3] has to be
deducted from rent payable for December, 2024,

In case Mr. Y does not provide his PAN to Mr. X, tax would be decuctible @20%, instead of 2%.

In case 1 above, this would amount to ¥ 66,000 [t 55,000 x 20% x 6] but the same has to be
restricted to T 55,000, being rent for March, 2025,

In case 2 above, this would amount to I 33,000 [T 55,000 x 20% x 3].

Question 19

XY7Z 1ad. makes a payment of I 28,000 to Mr. Ganesh wwards fees for professional services and
another payment of T 25,000 to him on the same date towards fees for technical services, Discuss
whether TDS provisions under section 194] are attracted.

Answer

TS provisions under section 194) would not get attracted, since the limit of ¥ 30,000 Is
applicable Tor fees for professional services and fees for technical services, separately. It is
assumed that there I8 no other payment to Mr, Ganesh towards fees for professional services and fees
for technical services during the year
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Question 20

East Bengal Club, @ renowned football club, has engaged Raghu, a resident in India, as it coach at a
remuneration of ¥ 6 lacs per annum. The club wants to know from you whether it is liable to deduct
tax at source from such remuneration.

Answer

Sectlon 194] requires deduction of tax at source from the amount credited or paid by way of fees
for professional services, where such amount or aggregate of such amounts credited or paid to a
person exceeds T 30,000 in a financlal vear. As per Explanation {a) to section 194], professional
services inchides services rendered by a person in the course of carrying on such other profession as
is notified by the CBDT for the purposes of section 194],

Accordingly, the CBDOT has, vide Notification No. 88 dated 21.8.2008, in exercise of the powers
conferred by clause (a) of the Explanation to section 194] notified the services rendered by coaches
and tralners in relation to sports activities as professional services for the purposes of section 194],

Therefore, the club is liable to deduct tax at source under section 194 from the remuneration
payable to the Coach, Raghu.

Question 21 °

Siddharth Hospitals Py, Ltd,, has recently been accorded recognition by several insurance companies
to admit and treat patients an cashless hospitalization basis. Payment to the assessee hospital will be
made by Third Party Adminlstrators (TPA] who will process the daims of the patients admitted and
make payments to the varfous hospitals Including the assessee. All TPAs are corporate entities, The
assessee wants to kmow whether TPAs are bound to deduct tux at source u/s 194] or 194C7

Answer

This issue has been clarified by the CBDT Circular No8/2009 dated 24.11.2009. As per provisions of
section 1"]4][ 1), any person, who is responsible for paying to a resident any sum by way of fees for
professional services, shall, at the time of credit of such sum to the account of the payee or at the
time of payment thereol in cash or by issue of a chegue or draft or by any other mode, whichever is
earlier, deduct an amount equal to 10% of such sum as TDS.

Further, as per clause (a} of Explanation to section 194] "professional services” lncludes services
rendered by a person in the course of earrying on medical profession.

The services rendered by hospitals to various patients are primarily medical services and, therefore,
the provisions of section 194] are applicable on payments made by TPAs to hospitals etc
Further, for nvoking provisions of section 194, there is no stipulation that the professional <ervices
have to be necessarily rendered to the person who makes payment to hospital. Therefore, TPAs who
are making payment on behalf of Insurance companies to hospitals for selthement of medical/
ingurance claims ere. under various schemes Including Cashless Schemes are liable o deduct tax at
source under section 194) on all such payments to hospitals etc,

In view of the above, all such transactions between TPAS and hospitals would fall within the ambit of
provisions of section 194,
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Examine whether TDS provisions would be attracted in the following cases, and If <o, under which
an, Assume that all payments are made to residents,

| particulars of the payer

with

Nature of payment Agurng:ﬁe of payments
o mitde in the FY.2024-25
| !Mr. Gianesh, an j],-||;]|r..'||:[u.'j]1ﬂ:unlr:|llt Payment for repair of | % 5 lakhs T
arrying on retall business | residential house
turnover of T 25 .Pa}rmenl of commission o Mr. | 3 80,000 =
crores in the PY.2023-24 Vallish for business purposes
2 | Mf, Rajesh, a whﬁﬂ;ﬁla_ | Contract Payment for{ T 20 lakhs in January,

rader whose turnover was
' 95 lakhs in P.Y. 2023-24.

reconstruction of residential house

2025, ® 15 lakhs in Feb
2025 and ¥ 20 lakhs in

A March 2025.
J. | Mr. Satish, a a'alearied Payment of brokerage for buying a | 351 lakhs
| individual residential house ‘ o
L M ﬂheerni.npfn‘b_:iﬂn:r Contract payment made  lor 7 48 lakhs
| | reconstruction of residential house ]
Answer
l'articulars of the | Nature of payment | Aggregate Whether TDS provisions are
payer payment attracted?
! 'E* Ganesh, . an | Contract Payment| ¥5lakhs | No, TDS u,.l’s_ 194C is not altracted
individoal carrying | for  repair of since the payment is for personal
i vetitl business | residential house purpose and TDS ufs 194M is not
with turnover of attracled as agpregale of contract
| T 2.5 crores in the payment to the payee during the year
| Py, 2023-24 does not exceed T 50 lakh,
Payment of | 380,000 |Yes, u/s 19411, since the payment
commission to Mr. exceeds T 15000, and Mr, Ganesh's
| Vallish lor business turnover exceeds from business T 1
purposes erore in the proceding PY.
2| Mr. Rajesh, a|Contract Payment| $55lakhs | Yes, u/s 194M, since the aggregate of
wholesale  trader | [or recanstroction of payments (Le, T 55 lakhs) exveed I 50
whose  turnover | residential house lakhs. Since his turnover does not
was % 95 lakhs In excend Rs. 1 crore in preceding PY
P 202324, TS u/s 1940 are not attracted.
i Mr. Satish, a Payment of| ¢ 51 lakhs | Yes, under section 194M, since the
f snlirfed individual | brokerage for payment of T 51 exceeds the threshold

buying a residential
house

af @ 50 lakhs. Since Mr, Satlsh is a
salaried Individual, section 194H are
not applicable in this case,
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4| Mr. i Dh’geml-, a|Contract payment| ¥48lakhs | TDS provisions u/s 194C are not |
penslaner for reconstruction of attracted since Mr, Dheerzj Is &
residential house pensloner, TDS provisions u/s 194M
are also not applicable in this case,
since the payment of T 48 lakhs does
not exceed the threshold of T 50 lakhs.

Question 23

M/s Kashdash (P) Lud. an Indian company in the business of event management threughout [ndia
withdraws £ 10 lakhs in cagh on 7™ day of each month from its current account with Union Bank, for
local payments and lor payment of wages and incentives to temporary employees engaged by it for
different events. [t did not make any single payment of 10,000 or more to any person fn a day.
Examine the liability for tax deduction at source in the present case,

Answer

Section 194N provides that every person, Including inter alia, a banking company, who is
responsible for paying, in cash, any sum or aggregate of sums exceeding T 1 crore during the
previous year Lo any person from one or more acegunts maintained by such recipient-person with i,
shall deduct tax at source @2% of sum exceeding T 1 crore.

In the present case, M/s Kashdash (P) Lud on Indian company has withdrawn ¥ 10,00,000 in cash
on 7 of each month from the current account with Union Bank, which Is tulaling to ¥ 1.20
crores in aggregate during the year.

Thus, Union Bank is required deducted tax at source of ¥ 40,000 [ie, 2% of T 20 lakhs* heing the
amount exceeding ¥ 1 crore),

Question 24

The persons referred to in (1) to (vi) in Column (2) of the table below have always been filing thelr
returns of income on or before the due date u/s 139(1). The persons mentioned o [vil) to (X) in
Column (2) of the table below have not filed their returns of income for the last five years. Determineg
the liability of deduction of tax st source u/s 194N by the bank/co-operative bank referred to in
column [3) of the table below in each of the following individual cases, assuming that this is the only
withdrawal In the year by the persons referred to in Column (2).

(1) (z) (3) | @ |
Fersﬁ_n E:Tng the withdrawal Ha nk,fﬁu-upemllvé Bank from | ﬂm_{;unt ol
I which money is withdrawn withdrawal [T] |
0 | Mr, Harshit SBI | L1000000
@ | MePramav 5B 9000000
(iii) ABC Co-operative Society - sBl 27000000 |
ﬁv] Y2 El‘r-ﬂ.lélETﬁtiW? society | MNO Co-operative hank 300, l[:n{J
(v] Mr. Vaibhav MNO Co- operativebank | 2,10,00000
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ivi) A Ltd. MNO Co-operative bank | 1,05,00,000
n{uu, M /s. DEF & Cn,, a firm MNO Co-operative bank - 50,00,000
fviii] Mr. Varun : BOI 1 1.z0.00.000
1) Mr. Rakesh B - 45,00,000
| {x) POR Co-operative Society BO] | 33000000 |
Answer
' Person making the Amount of TDS u/s 194N (T)
| withdrawal withdrawal (T)
i | Mr, Harshit 11000000 |  T10,00,000x2%=220,000 |
_{_1-.| | Mr. Pranay 90,00,000 Nil [slnfe withdrawals < 1 1 crore) N
) |  ABC Co-operative Society 27000000 | Nil [smu: withdrawals < 2 3 crore)
v} | XYZ Co-operative Sociely 3,10.00,000 210,00,000 X 29 = 120,000
o) | Mr Vaibhay 2,10,00,000 21,10,00,000 x 2% = 2 2,20,000
i) | A Ltd. 1,05,00,000 T5.00,000 x 2% = T 10,000
“(vil)|  M/s.DEF & Co,a firm 9000000 | %70,00,000x 2% = $1,40,000 |
vt Mr, Varun - 12000000 | T60,00,000 % 2% (+) T 20,00,000 x 5%
i = 32,60,000
i | Mr. Rakesh 1500000 T25,00,000 x 2% = T 50,000
(%) | PORCo-operative Soclety 330,00,000  |T 2,80,00,000 % 2% (+) £ 30,00,000 x 5%
- 17,10,000

Question 25

Examine the applicability of provisions relating to deductien of tax at source and compute the
stasliry, if any for deduction of tix at source In the following cases:

(1 Mursuant to the agreement to operate E-commerce platform between "AB" [E-commerce
Uperator) and "XY™ (E-commerce Participant], the buyer purchased goods worth 3 6,00 lakhs
on & commerce website of "AN" and he makes such payment through the digital platform of
"y Whe is the person responsible to deduct/collect the tax on this transaction and spedfy

i Arount of Lability?
(1) e Appy, & resident Indian, [E-commerce participant] sells goods worth 1 84 lakhs through e-
sinmerce website of HIGHSALE [E-commerce Operator]. Mr. Appy has not furnished PAN or
AMIHAR No. to the E-commerce Operator, He has furnished his return of Income for all the
viorssment vears before the due date of filing return of income.

Answid

1 in o= case where sale of goods of an e-commerce participant (XY) Is facilitated by an o
coumerce operator (AB) through its e-commerce website, section 194-0 requires the e-
Cosumeree operator (AB) to deduct tax at source @0.1% on T 6 lakhs, being the gross
sunt of sales facilitated through the e-commerce website,
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Therefore, TDS u/s 194-0 Is 1600, being 0.1% of T 6 lakhs.

In this case, since the payment Is facilitated by a payment gateway (referred to as digital
platform), the payment gateway may also happen to qualify as an e-Commerce operdion for
facllitating service. However, the payment galewsy (ie, the digital platform] will not be
required to deduet tax if the e-commerce aperator (AB) has deducted tax u/s 194-0.

(ii) Inacase where sale of goods of an e-commerce particlpant (Mr. Appy] 1s facilitated by an e-
commerce operator [HIGHSALE) through its e-commerce website, section 104-0 reguires the
e-commerce operator to deduct tax at source@0,1% on T 84 lakhs, belng the gross
amount of sales facilitated through the e-commerce website.

As per section 206AA, in tace where the deductee has not furnished his PAN, tox Is required
v deducted at source at higher of 0.1% or 5%, Accordingly, tax has to be deducted at source
@5% of 1 84 lakhs = 1 4.2 lakhs.

(Juestion 26

Mr. 7, a resident individoal, starts a new business for sale of unlgue T-shirts. He nbtained a valid PAN
i his name and registers himsell on ABC.com [@a Sirgapore based website), an ¢-commerce operalor,
for sale of his products in India

Mr, Z solidl goods worth 3 60 Iakhs through ABC.com upto 31.03.2025, E-conmerce optrator crodited
the following payments from time to Ume payable to Mr, Z in {5 boolis ol accuunls,

31.12.2024 3 201akhs
28022025 %15 lakhs

Full and final payments have been released by ABCcom t Mr £ on 31.3.2025 after deducting a
commission of 10% on gross sale procecds.

#r. Z received 1 10,00,000 directly in his bank out of abuve 3 60 lakhs through PayTM Wallet directly
connectod by ADC.com to the account of Mr. Z,

Discuss the TDS provisions applicable. on the ahove tratisactions alonpwith the date and amount of
tax deductible.

Answer

As per section 194-0, ABC.com, an e-commerce operator is required to deduct tax @0.1% on the
gross amount of sale of goods (T-shirts, in the present case) of Mr. Z, a resident Indlividual, an e-
commerce participant, since such sale of goods is facilitated by AHC.com through jts digital or
electronic facility or platform.

ABC.com is required to deduct tax at the time of credit of such sum or payment, whichever is
earlier, Any payment received directly by Mr. Z for the sale of goods, | acilitated hy ABC.com, would
be deemed to be amount credited or paid by ABC.com to Mr, Z

Accordingly, ABCcom is required to deduct tax of T 2,000 (0.1% x 2 20,00,000) and ¥ 1,500 {0.1%
¥ T 15,00,000] on 31.12,2024 and on 28,02.2025, respectively, being the dates on which such
amounts were credited in books of account of ABC.com, since the date of credit is earlier than the
date of payment In theése two cases.
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ABC.com is also required to deduct tax of ¥ 1,000 (0.1% of T 10,00,600 being the amount received
by Mr. Z directly in his bank).

ABC.com Is also required to deduct tax of ¥ 1,500 {0.1% of ¥ 15,00,000), being the amount of full
vl final payment made on 31.3.2025.

Question 27

Mr. Sharma, a resident Indian aged 77 years, gets pension of € 52,000 per month from the UP State
LGovernment. The same is credited to his savings account in SBI, Lucknow Branch. In addition, he geis
Lnterest@8% on fived deposit of ¥ 20 lakh with the said bank, Out of the deposit of T 20 lakh, T 2 lakh
represents five year term deposit made by him on 142024, Interest on ﬁauin:"g.s bank eredived ro his
58I savings account is 39,500,

(1) From the above facts, compute the total income and tax Hability of Mr. Shunﬁn, assuming that
he has not opted for section 115BAC.

(2] What would be the amount of tax deductible at source by SBI, assuming that the same is a
specified bank? [s Mr, Sharma required to file his return of income, if tax deductible at source
has been fully deducted? Examine.

[3] Is Mr. Sharma required to file his return of income, if the fixed deposit of T 20 lakh was with
Canara Bank instead of $B1, other facts remainjng the same?

l

Answer
(1] Computation of total income of Mr, Sharma
_  Particulars e | x|
I | Salaries =i
Pension {32,000 % 12) : b, 24,000
Less: Standard deduction u/s 16[ia) 50,000
| - 1 574000
il income from Other Sources
Interest on fixed deposit (3 20 lakh x 8%) 160,000
| Interest on savingsaccount 4,500 169500
Gross total income | 743,500
Less: Deductions under Chapter VI-A
Under Section 80C
Five year term deposit [% 2 lakh, restricted to % 1.5 lakh) 1,50,000
Under section B0TTE
Interest on fixed deposit and savings account, restricted to 50,000 2,00,000
50,000, since Mr. Sharma is a resident Indian of the age of
/4 YEars,
Total Income ' 543,500
Computation of tax lability i

e ]
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Tax payable [T 43,500 x 20% + £ 10,000] . 1EI,T{I£-I"
Add: Health and Education Cess@4% T4H
Tax Lability 19,448
Tax liability [rounded off) 19450

(2) SBI belng a specified bank, is required to deduct tax at source u/s 194P and remit the
same to the Central Government In such a case, Mr. Sharma would not be required to file
his return of income u/s 139,

(3} If the fixed deposit of T 20 lakh |s with a bank other than SBI, which is the hank where his
pension is credited, then, Mr, Sharma would not qualify as a "specified senfor cltizen”. In
this case. My, Sharma would have to file his return of income u/s 139, since his total Income
(without giving effect to deduction under Chapter VI-A) éxceeds the basic exemption limit.

(Juestion 28

Sint. Vifaya, proprietor of Lakshmi Enterprises, made turnover of € 210 lalhs during the previous
year 2023-24. Her turnover for the year ended 31.3.2025 was 190 lakhs.

Decide whether provisions relating to deduetion of tax at source are attracted for the following
payments made during the linancial year 202425

() Purchass commission paid to one agent 25,000 towards purchases made during the year,

(i) Payments to conteactor of ¥ 5,00,000 for construction of restdential house for seif-use.

Answer

Since Smt Vijava's wurnover was T 210 lakhs in the immediately preceding financal year (Le,
F.Y.2023-24), she is Hable to deduct tax at source in the PY2024-25, irregpuctive of her turmover
being only 190 lakhs in the FY.2024- 25,

(i) Tax@2% has to be deducted under section 194H In respect of purchase commission of 3
25000 to an agent lor purchases made during the year, since the same exceeds the
threshold limit of * 15,000 for non-deduction of tax at source thereundet,

(il Tax has to be deducted under section 194C in case of payment to resident contractors. The
rate of tax is 1% if the payee is an individual or HUF and 2% in case of payees, other
than individuals and HUFs,

However, as per section 1940(4), no individual or Hindu undivided family shall be liable to
deduct income tax on the sum credited or paid to the account of the contractor where such
sum is credited or paid exclusively for personal purposes of such individual or any member
of the Hindu undivided family, In such case, the provisions of section 194M would be attrocted
if the aggregate paviment to the contractor excseds 1 50 lakhs,

In this case, since Smi Vijaya, an individual, makes payment of T 5 lakh to a contractor (ur
comstruction of residential house for self-use, she is not liable to deduct tax at source under
section 194C or under section 194M {rom such suim
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Juestion 29
Examine the Hability for tax deduction at source in the following cases:

(11 Wings Lt has paid amount of ¥ 15 lacs to Alrports Authority of India towards landing and
parking charges.

(] Omega Ltd, an event managsment company, arganized a concert of international artists in
India. In this connection, it engaged the services of an overseas agent Mr. John from UK to bring
artists to India. He contacted the artists and negotiated with them for performance in India in
terms of the autlprity given by the company. He did not talie part in event organized in India
The company made the payment of commission equivalentto T 1 lac to the overseas agent.

(ili} Ramesh gave a building on sub-lease to Mac Ltd, with effect from 1.7.2024 on i rent of X 20,000
per month. The company aleo took on hire machinery from Ramesh with effect from 1.11.2024
on hire charges of T 15,000 per month.

{iv) T 245000 paid to Mr. X by Karnataka State Government on compuisory acquisition of his
urban land. What would be your answer if the land is agricultural land?

Answer

(i} TDS on landing and parking charges: The landing and parking charges which are fixed by
the Alrports Authority of India are not merely for the "use of the Jand”, These charges are also
for services and facilidies offered tn connection with the arcraft operation at the alrpert which
incude providing of alr walfic services, ground safety services, aeronautical communication
factlities, Installation and maintenance of navigatlonal alds and meteorologleal services at the
alrport [iapan Airlines Co. Ltd. v. CIT/CIT v Singapore Airlines Ltd. [2015) 377 ITR 372 {5C]].
Thus, tax is not deduoctible ander section 1941 which provides deduction of tax for payment
in the nature of rent.

Hence, tax is deductible @2% under section 194€ by the airline company, Wings Ltd., on
pavment of T 15 lacs made towards landing and parking charges to Alrports Autharity of India.

{ii} TDS on services of overseéas agent outside India: An overseas agent of an Indian compuny
operates in his own country and no part of hs income accrues or arises in India His
cammission i< usually remitted directly to him and is, therefore, not received by him or on his
behalf in India. The commission paid to the non-resident agent for services rendered
outside India is, thus, not chargeable 1o tax in India,

Since commission income for contacting and negotiating with artists by Mr. John, a non-
resident, who remains outside India is not subject 1o tax in India. consequently, there is no
Hability for dedoction of tax at source, |1 s assumed that the commission equivalent to ¥ 1
takh was remitted to Mr. John outside India.

(i} TDS on rent for building and machinery: Tax is deductible on rent under section 194-1, if
the aggregate amount of rental income pald or credited to a person exceeds € 2,40,0040. Rent
includes payment for use of, inter alia, building and machinery. The aggregate payment made
by Mac Lrd. to Ramesh towards rent is T2,55,000 [ie, ® 1E0.,000 [or bullding and T 75,000 for
machinery), Hence, Mae Ltd. has to deduct tax@10% on rent paid for building and
tax@@ 2% on rent paid for machinery,

m
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TDS on compensation for compulsery acquisition: Tax Is deductible at source @10% u/s
194LA, where payment is made to a resident as compensation or enhanced compensation on
compulsory acquisition uf any Immovable property (other than agricultural land).

However, no tax deduction is reguired if the aggregate paymentsin a year does nol exceed
T 2,50,000. Therefore, no tax Is required to be deducted at source on payment of 3 2,45,000
Lo Mr. X, since the apgrepate payment does not exceed t 2,50,000.

Since the definition of immovable property specifically excludes agricultural land, no tax is
deductible at source on compensation pald for compulsory acquisition of agricultural land,

{uestion 30

Kxamine the applicability of the provisions relating to deduction of tax at source in following cases:

L

(1)

(1]

Max Limited pays 1 1,02,000 to Mini Limited, a resident contractor who, under the contract,
manufactures a product according to speciflcation of Max Limited by using materials
purchased from Max Limited.

A company operating a television channel makes payment of £ 5 lakh to n former cricketer for
making running commentary of a one-day cricket match.

EL Ltd,, a foreign company, pays outside India, salary to its employee, Mr, Raghavan, a foreipn
natinnal and a non-resident, for services rendered 1o India.

Answer

(1)

(1)

(i)

L

The definition of "work” under sectlon 194€ includes manufacturing or supplying a product
socording Lo the requirement or specification of a customer by using material purchased from
such customer. In the instant case, Minl Limited manufactures the product as per the
specification given by Max Limited by using the raw materials purchased from Max
Limited. Therefore, it falls within the definition of “work” under section 194C,
Consequently, tax is to be deduocted on the Invoice value excluding the value of material
purchased from such customer if such value is mentioned separately In the involce. If the
material component is not mentloned sepurately in the inveolce, tax is to be deducted on the
whole of the invoice value.

Provisions for deduction of tax at source under section 194) are attracted in respect of
puyment of fees for professional services, if the amount of such fees exceeds T 30,000 in
the relevant financial year. The service rendered by a commentator in relation o sports
activitles has been notified by the CBDT as a professional service for the purpases of section
194) vide its Notification No. 88 dated 21 August, 2008, Therefore, tax is required to be
deducted @10% from the fee of 2 5 lacs pavable to the former cricketer.

Sectivn 195 requires deduction of tax at source by any person responsible for making payment
W a non-resident, any Interest or any other sum chargeable under the provisions of the
Income-tax Act, 1961 {other than income chargeable under the head “Salaries”).

Section 192(1) requires "any person” responsible for paying income under the head "Salarjps”
to deduct tax at source. Therefore, even if the pa},rer is a foreign company, section 192 would he
applicable,
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104 provisions under section 192 are attracted, if the salary payable to a non-resident is

churgenble to tax in India. Under sectioh 9{1)(H), income which falls under the head

"alarles” shall be deemed to accrue or arise in India, if it is carned In India, Salary payable for

« rendered in India shall be regarded as income earned in India. Therefore, salary paid

to Mr. Raghavan, a non-resident, attracts tax Hability in India, as he has rendered
saivices in India and the salary is attributable to such services,

{hevolore, the foreign company, EL Limited, is liable to deduct tax at source under section
1972 [rom the salary of Mr. Raghavan.

Question 31

Hasmine i the Tollowing cases the obligation of the person paying the income in respect of tax
drduction at source and indicate the due date for payment of such tax, wherever applicable;

(i1 MHO 1L, the employer, credited salary due for the year amounting o 1 940,000 to account of
0l boployes, in its books of account on 31.3.2025. ( has not Intimated his Intended tax

e,

(i T, an Individual whose total sales in business during the preceding financial year was 12420
Crres pald T 9 lacs by cheque on 1,1.2025 to a contractor (an individuoal), tor construction of
¢ fctory building. No amount was eredited earlier to the account of the contractor iry the

looks af T.

(i) BED Lid credited T 28,000 towards fees for professional services and 1 27,000 towards fees
fer teehinical Services o the account of HG [n its books of account on 6.10.2024. The total sum
af 1 55,000 was pald by chegue to HG on 18.12.2024.

Answer

(i) Secbon 192 reguires deduction of tay from salary at the te of payment. Thus, the
smoloyer is not required to deduct tax at source when salary has not been paid but is
wercly eredited to the account of the employee in its books of account. MNO Ld,
therclore, is not required to deduct tx at source in respect of the salary merely credited
Lo thee secount of empleyee (0 which s not pald.

IF <alary has been pald during the year to G, then, MNO Ltd a deductor, being ai employer, shall
soul luformation from each of Its employees having income under section 192 regarding thetr
intended tax regime and each such employee shall intimate the same to deductor, being his
cmplover, regarding his Intended tax regime for each year and upon intimation, deductor
(Ml compute his total income, and deduct tax at source thereon according to aption exercised.

if intimation is not made by the employee, it shall be presumed that the employee
conlinies to be in the defanlt tax regime and has not exercised the option to opt out of the
e tax reghme. Accordingly, [n such a case, the MNO Lid. shall deduct tax at source, on income
under section 192, in accordance with the rates provided under section 115BAC.

(i) A individual whose total sales from the business carried on by him exceeds one crore rupees
Jurine the immediately preceding financial year |s liable to deduct tax at source under section

1044 [ the current financial year in respect of the payment made to contractor exceeding
\

el e S LA
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w

(iii)

£ 30,000 In a single contract and T 1,00,000 in aggregate of contracts during the
financial year, Turnover of the individual T js T 2.20 crores in the preceding financial year, As
the payment during current financial year to the contractor has exceeded the limits prescribied
in section 194C, tax has to be deducted under section 194C,

The rate of tax deduction is 1% as the contractor is an Individual.

The limit of ¥ 30,000 for non-deduction of tax under section 194] would apply separately
for fees for professional services and fees for technical services. This means that if a
person has rendered services falling under both the categories, tax need not b deducted if the
fee for each category does not exceed ¥ 30,000 even though the aggregate of the amounts
credited to the account of such person or paid to him for both the categories of services excecd
? 30,000, Therefore, BCD Ltd. is not required to deduct tax at source in respect of the fees
either at the time of credit or at the time of payment.

Question 32

Examine the liability for tax deduction at source in the following cases:

(1]

(1)

(k1]

- Mr. Anand has been running a sole proprietary business whose accounts are audited under

section 44AE with turnover of T 202 lakhs for the AY. 2024-25, He pays a monthly rent of 3
15,000 for the office premises Lo M, &, the owner of building and an individual, Besides, he
also pavs service charges of T 6,000 per month to Mr. R towards the use ol turniture, fixtures
and vacant land appurtenant thereto,

By wirtue of an agresment with & nationalised bank, a catering organisation recoives a sum of ¥
50,000 per month towards supply of fond, water, shacks ete. during office hours to the
employees of the banlk. '

An Indian company pays gross salary including allowances and moenetary perquisites
amounting to T 7,30,000 to its General Manager. Besides, the company provides non-monetary
perguisites to him whose value is estimated.at T 1,20,000, General manager has nol given any
declaration regarding opt out of section 115BAC

Answer 5

(i

(i)

Where the payer is an individual or HUT whose total turnover from the business exceeds one
crore rupees during the Immediately preceding financial year, he has to deduct tax at souree,
Since the turnover of Mr. Anand was ¥ 202 lakhs for the AY.2024-25, he is lable to deduct tax
at source under section 194-1 in respect of rental payments during the financial year 2024-25.

Accordingly, Mr. Anand is liable to deduct tax at source under section 194-1 on the rental
payments made. Section 194-1 provides that rent includes any payment, by whalever name
called, for the use of land or building together with furniture, fittings etc. Therefore, In the
given case, apart from monthly rent of T 15,000 p.m., service charge of % 6,000 pm. for use of
furniture and fisturas would alse attract TDS under section 194-1. Since the agpregate rental
payments of T 2,52,000 to Mr. R during the current financial year exceeds 1 2,40,000, Mr.
Anand is liable to deduct tax at source @10% under section 194-1 from rent paid to Mr. R,

The definition of “work” under Explanation to section 194-C includes catering services and
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(Hifd

therefore, TNS provisions under section 194C are attracted in respect of payments Lo a caiterer.
Acthe nopment exceeds T 30,000, the nationalised bank is required to deduct tax at source
at 20 on the payments made to catering organisation under 194-C. I the catering
prpantzation is an individual or HUF, then the tax deduction shall be @1%,

1

Gross salary, allowances and monetary perquisites 7,30,000
Mon-Mooetary perquisites 1,20.000
8,50,000

Less: Stondard deduction under section 16{(a) 75000
775000

T uy Laalbility as per section 115BAC 28,600

Average rate of tax (1 26,600/ 7.75.000 = 100) = 3.69%

The company can deduct ¥ 28,600 at source from the salary of the General Manager at the
tme af poyment

Huestion 34

Vhe olluwing issues arise in connectien with the deduction of tax at souree under Chapter Xvil-

Seaming the Habillty for tax deduction in these cages:

:,]

Led
fe)
{1

An erplovee of the Central Government receives arrears of salary for the earlier 3 years, He
ciqulies whether he is lable for deduction of tax on the entire amount during the current year

A TV, channel pavs T 10 fakh a5 prize money to the winner of a quiz programme; "Who will be
a Millionalre™? :

srate Gank of India pays T 50,000 per month as rent 10 the Central Government for a building
i wlneh one of its branches is situated.

A telpvision company pays 3 80,0000 4 cameraman for shooting of a documentary film,

A Stale Government pays $ 22,000 as commisston to one of its agents on sale of lottery tickets,

A Tuel Cluly awards a jack-pot of T 5 lakh to the winner of one of its horse races,

Answer

(4]

(i)

As ger section 192, tax is deductible at source by any person who 1 respongible lor paying
any income chargeable under the head "Salaries’. However, as per sub-section (24] of that
coction, the employee will be entitled to relief u/s 89 and consequently he will be required to
furmish to the person responsible for making the payment, such particulars in the prescribed
foem (1., Form No.10E). The person responsible for making the payment shall compute the
relief and take into account the same while deducting tax at source from salary,

Under section 1948, the person responsible for paving by way of winnings from any card
pame and other game in an amount exceeding 3 10,000 shall at the time of paymont deduct
income-tax at 30%. Thercfore, tax of T 3 lakh has to be deducted at source from the prize
maoticy of 2 10 lakh payable to the winner,
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(c)  Section 194-1, which governs the deduction of tax at source on payment of rent, exceeding

1 240,000 p.a, Is applicable to all taxable entitles except individuals and HUFs, whose total

sales, gross receipts or turnover from the business or profession carried on by him does not

exceed ¥ 1 crore In case of business or T 501akhs in case of profession during the immediately

preceding financial year in which such rent was credited or paid, is liable to deduct tax at

source. Section 196, however, provides exemption In respect of payments made to
Government from application of the provisions of tax deduction at source.

Therefore, no tax is required to be deducted at source by State Bank of India from rental
payments to the Government,

(d) It the cameraman is an employee of the T.V. Company, the provisions of section 192 will
apply. However, if he is a professional, TDS provisions u/s 194-) will apply. Tay at 109 will
hiave to be deducted at the time of credit of € 80,000 or on its payment, whichever is earlier.

(e} Under section 194G, the person responsible for paying to any person stocking, distributing,
purchasing or selling lottery tickets shall at the time of credit of the commission or payment
thereot, whichever 1s earlier, amounting to more than ¥ 15,000, deduct tax at source @2%.

Accordingly, tax@2% under section 194G amounting to T 440 has to be deducted from
commission payment of T 22,000 ro the agent of the State Government.

{f}  The payment by way of winnings from horse race is governed by section 194BB. lInder this
section, the person responsible for payment shall, at the time of payment, deduct tax at
source @ 30%, if the payment exceeds 3 10,000,

Accordingly, tax@30% amounting to ¥ 1,50,000 has to be deducted from the winnings of
5 lakh payable to the winner of the race,

Question 34 \
Discuss the Liability of TDS provisions in the following indepeéndent cases:

(1] XLt is & producer of natural gas. During the year, it sold natural gas worth  20,50,000 to M/
Hawa Co,, & partnership lirm. [t also Incurred ¥ 2,00,000 as freight for transportation of gas. It
ralsed the involce and clearly bifurcated the value of gas as well as the transportation charges.

(i) Deta Lid, gave a contract to Alpha Ltd. for the supply of 2000 pens on which the logo of Beta
Ltd, was printed, The raw materials were purchased by Alpha Ltd, from C Ltd, which is not
related to Beta Ltd. The consideration paid for the pens was $ 1,50,000,

(i) M5, Taba L, enters into a contract with Mr, Babu for the transportation of its products from
its plant to warehouses. [t pays a lump-sum ameunt of T 250,000 1 Mr, Babu for the vear at
the year end, Mr. Babu is engaged in the business of plying goods carriages on hire. Mr. Babu is
not an assessee under Income-tax Act and thus did not provide PAN to Taba Lid.

{iv) DeerCo Lid engaged in the business of manufacture of furniture items on contract hasis. It sub-
contracted the production of cushion for the chairs to M/s Lion & Co, a sole proprictary
concern, The sub-contractor M/s. Llen & Co procured the raw materials for production of
cushions, performed further labour works and supplied the same to Deer Co Lid. It raised its
oill on Deer Co Lid, showing the cost of Taw materials ¥ 4.00,000 and labour charges T

L0000, separately. Explain briefly the tax deduction requiremient in the hands of Deer Co Ltd.
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Answel

() TDS u/s 194C Is atracrted on any sum payable to a resident contractor for ciarrying oul any

wrle Since X Ltd, the producer of natural gas sells as well as transports the gas to the

purciiser, M/s. Hawa Co., a partnership firm, til the point of delivery, where the own ership of

iz simultaneously transferred, the manner of raising the sale bill [whether the

~snenortation charges are embedded In the cost of gas or shown separately] does not alter the

sasic nature of such contract which remains essentially a ‘contract for sale’ and not 3 ‘works
aritiact’ as envisaged in-section 194C,

~refore, in such clrcumstances, TDS provisions under section 194€ are not applicable on
the component of Gas Transportation Charges payabie by M/s. Hawa Co. to X Lid.
“onsequently, there is no labilivy to deduct tax at source under section 194 in this case,

(i} 105 u/s 194C is attracted on any sum payabie to a resident contractor for carrying out any
sork. However, “work” shall not include manufacturing or supplying a product according to
Ly requirement or specification of a customer by using raw material purchased from a person,
cibier than such customer, as such a contract is a contract for sale’,

In this case, since Alpha Lid. has to supply pens to Beta Ltd. by using materials purchased from
" Ltdd, the contract for supply of pens is a ‘contract for sale’ and not a works contract.
onsequently, there is no lability to deduct tax at source under section 1940 in this case.

(i3 Vv is not required to be deducted al source under section 194C from the sum credited or
nabd to the account of a contractay, during the course of the business of plying, hiring or
‘easing goods carriages, if he furnishes his PAN to the deductor,

in this case, since Mr. Babu has not furnished his PAN to M/s. Taba Lud., M/s. Taba Ltd. has to
setuct tax at source@20% as per section 206AA on lumpsum payment of T 2,350,000 1o Mr,
liabi, since the same exceeds the aggregate threshold of T 1,00,000,

{iv) TS under section 194C is awracied on any sum payable to a resident contractor/sub-

contractor for earrying out any work. However, “work” shall not include manufacturing or
supplying a product according to the requirement or specification of a customer by using raw
inatertal purchased from a person, other than such customer, as such a contract is a "contract
for sale’.
In this case, M/s Lion & Co. has to supply cushion for the chairs to Deer Co Ltd, nceording to
e specifications of the customer by using matarials purchased from a person other than the
customer, Deer Co 1td. Thus, the sub-contract for production of cushions is a ‘contract for
<ahe’ and not a ‘'works contract’.

Conseuently, there Is no liability to deduct tax at source under section 194C in this case.

Question 35
Dizciss the Hability of TDS provisions in the following independent cases:

(i} Mr. Shan, an individual, whose turnover from the business carvied on |y him during the
financial year immediately preceding the financial year exceed T 100 lakh, paid fee to an
wichiteet of # 50,000 for furnishing his residental house,

5
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M /5. Sunivesh Investors is engaged in the business of stock broking, depositories, mohilisarion
of deposits and marketing of public issues. It s a reglstered member of Bombay Stock
Exchange. Every year it makes payment amounting to 3 10 lakhs, to the Stock xchange by way
of transaction charges In respect of fully automated online trading facility. This service is
avallable to all members of the stock exchange in respect of every transaction that is entered
into, Would it be liable for tax deduction under section 19417

Maha Bank Ltd accepred fixed deposits of T 20 crores in the name of Registrar General of the
High Court and issued a fixed deposit receipt in compliance with a direction passed by court in
relation to certain proceedings. The Bank did not deduct tax on the interest accrued. The
Assessing Officer ssued a notice to the bank to show cause as to why it should not be treated
as an assessee in default under sections 201(1) and 201(14) for pot deducting tax at source on
interest accrued. Examine whether the bank s carrect in not deducting tax on interest acerued.

Answer

(1

[ii)

(iii)

TD5@10% under section 194] would be attracted In respect of fees for professional
services exceeding T 30,000 paid to a resident during any financlal vear. However, TDS
provisions u/s 194] would not be attracted, if fee Is paid exclusively for personal purposes.

In this case, since the fee paid by Mr. Shan is for furnishing of his residential house, it is
auclusively for personal purposes, Therefore, Mr, Shian is not required to deduct tax at
source under sectior! 194] on the fees of 150,000 paid to an architect for furnish ing his
residential house oven il in such a case, the turnover from the business exceeids T100 lakhs
during the preceding financial year or the amount of fees for professional services excesds
130,000 during the financial year.

Under sectivn 194, TDS Is attracted In respect of, inter alia, fees for technical services,
Technical services like managerial and consultancy services are in the nature of specialised
services made available by the service provider to cater 1o the special necds of the customer-
user as may be felt necessary. It is the above feature that distinguishes or identifies a service
provider from a facility offered

However, the service provided by the BSE for which transaction charges are paid does not
sanisty the test of specialized, exclusive and individual requirement of the user or the consumer
who may approach the service provider for such assistance or service. Therefore, the
transaction charges paid to BSE by its members are not for technical services but are in
the nature of payments made for facilities provided by stock exchange. Such payments
wauld, therefore, not attract the provisions of tax deduction at source under section 194],

Accordingly, payment of transaction charges of T 10 lakhs by M/s. Sunivesh Investors to
BSE in respect of fully automated online trading facility would not be liable for tax
deduction at source under section 194,

The issue under consideration Is whether bank s required to deduct tax at source on amount
ol interest pald or payable an fixed deposits in the nume of Registrar General of High Court.

Under section 1944, the bank is obliged to deduct tax at source in respect of any credit or
payment of Interest (exceeding T 40,000) on deposits made with it. The expression
‘payee” under section 194A would mean the recipient of income whose account is maintained
by the person paying interest,
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However, in this case, the actual payee Is not ascertainable and the person in whose name the
interest is credited is nat a person liable to pay tax under the Act. The Registrar General |5
reciptent of neither the amount credited to his account nor o Interest aceruing thereon,
Therefore, he cannot be considered as a '‘payee’ for the purposes of section 194A. In the
absence of a payee, the machinery provisions for deduction of tax from Intérest credited
become ingffective.

The eradit by bank in the name of Registrar General would, thus, not attract provisions of
section 194\, Therefore, the bank Is correct in not deducting tax on the interest accrued.

Question 36

Examine In the context of provisions contained in Chapter XV1I of the Act and also work out the
amount of tox to be deducted by the payer of income in the following cases:

(i} Payment of T 5 lakh made by JCP & Co. to Pingu Events Co. Ltd. for organizing a debate
competition on the subject "Preservation of Rural Heritage of Rajasthan”,

(i) KD, a part time director of DAF Py, Ltd. was pald an amount of T 2,25,000 as fees which was
actually in the nature of commission on sales,

Answer

(I} The services of Event Managers in relation to sports activities alone have been notified by the
CHDT as “professional services” for the purpose of section 194]. In this case, payment of 15
lakh was made to an event management company for arganization of a debate competition,
Hence, the provisions of sectidn l'fI'-H are nol altracted,

However, TDS provisions umler section 194C relating (o contract payments would be
attracted and consequently, tax has to be deducted @2% under section 1940 The tax
. deductible under section 194C would be 1 10,000, being 296 of T 5 lakh

(i1} 'in*mcm 194) provides for deduction of tax at source @10% on any remun eration or fees
or commission, by whatever nume called, paid to a director, which is not in the nature of
salary in respect of which tax s deductible at source under section 192,

Hence, tax is to be deducted at source under section 194) @10% by DAF Pyt. Ltd. on the
commission of T 2.25,000 paid to KD, a part-time director, The tax deductible under section
194) would be T 22,500, being 10% of § 2,25,000,

Question 37

Fxamine and compute the liahility for deduction of tax at source, if any, in cases stated hereunder:

[} Mr. X, a vesident, made three separate transactions for acquiring house property at Mumbal
from Mr. Y for a consideration of ¥ 90 fakhs, an urban plot in Kolkata from Mr. C for a sum of ¥
49.50,000 and rural agricultural land from Mr. D for a consideration of ¥ 60 lakhs, Stamp duty
value of house property, plot-and rural agricultural land is ¥ 95 lakhs, ¥ 48 lakhs and 3 65
lakhs, respectively.

(i) A cominission of 2 50,000 was retained by the consignee "ABC Packaging Ltd. and npt remitted
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to the consignor 'KYZ Developers’, while remitting the sale conslderation. Examine the
ubligation of the conslgnor to deduct tax at source.

(i1} Raj (aged 35 years) is warking with AB Ltd. He is entitled to a salary of ® 85,000 per month. He
higs o house property which is sell-occupled. He paid an interest of ¥ 1,95,000 on loan during
the year. The loan was taken for construction of house, He has notified his employer AB Ltd.
that there will be aloss of T 195,000 in respect of this house property. Raj declared that he has
exercised option to shift out of default regime of section 115BAC.

Answer

| TDS (%)

{¢) | Since the consideration and stamp duty value for transfer of house property at l
Mumbai both are not less than T 50 Iakhs, Mr. X, belng the transferee, i$ required
to deduct tax @1% under section 194-1A on 2 95 lakhs, being higher of stamp
duty value and the amount of conslderation for transfer of property, at the time
of credit w the transferor account or payment, whichever is earlier. 95,000

Mr. X is not required to deduct tax as source under section 194-1A from the
consideration of T 49,50,000 pald to Mr. C for transfer of urban plot, since the
comsideration and stamp duty value, both are less than 1 50 lakhs. il

Mi. X 14 also not required to deduct tax at source under section 19414 for
transfer of rural agricultural land, since the same is specilically excluded from
scope olimmovable property for purpose. ufm de:iurtmn under section 194-1A. Nil

(i) | Section 1941 requirﬁ deduction of tax at mun:aﬂ!% from commlssion
and broleerage payments to a resident However, no tax is to be deducted at
source where the amount of such payment does not exceed ¥ 15,000,

In given cast, 'ABC Packaging Lul', consignee, has not remitted his commission
ol 2 50,000 to conslgnor ‘KY2 Developers’ while remitting sales consideration.
Since the retenton of commission Ty the consignee/agent amounts to
constructive payment of the same to him by the consignor/principal, deduction
of tax at source Is required to be made from the amount of commission,
Themmre XYZ Developers has to deduct tax at source on © 50,000 at rate of 2%, 1,000

{idi) SELUun 192 provides that tax is required to be deducted on the payment made
as salaries. Tax |s to be deducted on estimated Income at averope of income tax
computed on basis of rates in force for financial vear in which payment is made.
The employee may declare details of his other incomes (including loss
under the head “Income from house property” but not any other loss) o his
employer, In this case, since Mr. Raj has submitted a declaration of opt out of
section 115BAC and also notified his employer AB Ltd, of loss from self-occupled
house property, the employer has to take the same Into consideration for
deduction of tax at source.

Therefore, AB Ltd, is required to deduct tax ar source on the salary of 85,000
per month paid to Mr. Raj, in the following manner:

Income under the head salaries (2 85,000 x 12) | 10,20000
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Lews: Standard deduction under sectlon 16{ia) | S50.000

9.70,000

Income under the head "house property” | (195000}

| Lhross total income i 7.75.000

Lens: Deduction under Chapter VA Nil

' Total Income 7.75,000

Taeon 37,75,000 67,500

| add: Health and Education cess@4% 2700
: I'me to be deducted at source 20,200 70,200

Question 38

Uisenes the TDS implications if any, for following transactions. What is the amount payable to payee?
01 % a bookmaker and Mr. B is a punter, B has won 3 50,000 in Horse Race 1and suffered a loss

af ¥ 20,000 in Horse Race 2.
(11} Mr Santosh has let out his house property on a monthly rent of 1 60,000 from 15.01.2025 1o
iz, Preeti, a salaried individual. £

(] AKL Ltdy, a third party administrator on behalfl of an Insurance Company has settled medical
Bills of T5,00,000 submitted by Kay Hospltals Ltd. from a patient under a cashless scheme.,

Answoer

(i) Any person, being a hookmaker, who is responsible for paylng to any person auy income
cereeding 3 10,000 by way of winnings from horse ruces is llable to deduct tax@30% at the
Line of payment as per section 194BB. |
T a case where the book-maker credits such winnings and debits the losses to the individual
sorount of the punter, tax would be deducted on winnings before set-off of losses. Theveafter,
the nel smount, Le, winnings after deduction of tax and losses, would be paid to the Individual.

'fius, In the present case, Mr, X is Hable to deduct tax of ¥ 15,000 (% 50,000 x 30%) from
winnings of 3 50,000, The net amount payable to Mr, Bwould be 3 15,000 [ie, 1 50,000 - %
10,000, being loss = ¥ 15,000, being TDS).

(1] Section 194-1B requires any individual responsible for paying to a resident any income by way
of rent exceeding T 50,000 per manth shall deduct tax @2% of such income at the time of
~lit or payment of vent for the last month of the previous year, whichever is earlier.

nce Mrs, Preeti, a salaried individual, pavs rent exceeding 3 50,000 per month to Mr. Santosh,
he i liahle to deduct tax at source @2% of such rent under section 194-18.

Thits, € 3,000 [T 60,000 % 2% x 2.5] has to be deducted from rent payible for March, 2025,
[ rent payable to Mr. Santosh for March, 2025 would be 3 57,000
Wil Hvery person, who is responsible for paying to resident any sum by way of fees for professional

services exceeding T 30,000 shall deduet tax at source at the rate of 10% at the time of credit
e secount of payee or at the time of payment, whichever is earlier, as per section 1 94,
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“Professional services” include services rendered by a person in the course of carrying on
medical profession.

The CROT has, vide Circular No8/2009 dated 24.11.2009, clarified that since the services
rendered by hospitals to various patients are primarily medical services, TPAs (Third Party
Administrator’s), who are making payment on behall of insurance companies to
hospitals for settiement of medical/insurance claims ete. under various schemes (ncluding
cashless schemes are lable to deduct tax at source on all such payments to hospitals efc.

Thus, AKL Ltd., a TPA is liable to deduct tax of T 50,000, being 10% of T 500,000 from the

payment made to Kay Hospitals Ltd Hence, the amount payable by ARL Lid. to Kay
Hospitals Ltd, would be T 4,50,000 [T 500,000 -3 50,000]

Question 39

Examine the applicability of provisions relating to deduction of tax at source and compute the
liahility, if any, for deduction of tax at source in the following cases:

(i) In terms of agreement between A (the Owner of lond) and B (Developer and Builder) the
Developer, B agrees to allot 5 apartments to the owner in part consideration for providing his
Lind and also agreed to pay a sum of T 25,00,000, 1n terms of the agreement, Mr. B issued a
chegue for T 25,00,000 towaprds mopey consideratlon on 30.03.2025. .

fif] HKent of T 60,000 per month deposited by Mr. Shrikanth, software emplovee on 1+ of every
month in advance, In the aceount of Mr, Ashok, who provides his PAN. The house was taken on
rent with effect from 01.10.2024 and he vacated the house on 28.02.2025.

(iii) Param Construction lid. sells a flat to Mr, Mani for T 48 Lakhs (SDV £ 40 Lalkhs), The
agreement to sell provides that In addition, Mr. Man! has to pay maintenance charges (of ¥
5,000 per month] for 24 months in advance ¥ 2,060,000 for car parking to be used exclusively
by him and T 1,00,000 for club membership fees to Param Construction Ltd, before the {lat iﬁj
registered in the name of Mr, Mani.

{iv] T 19 50,000 credited to the account of Digitec Studios (a paﬂ'rsm‘sh%p firm) hy B-TV, Telavision
channel, towards part consideration tor shooting of Tele Episode for 10 weeks as per the
storyline, contents and specifications of B-TV channel.

Answer

(i}  Since the agreement between the owner of land, A, and the developer and builder, B, Is in the
nature of specified agreement under section 45(54), which involves money consideration os
well, TDSE10% on T 25,00,000, being the money component pavable to A, is deductible
under section 194-1C,

TDS lability would be T 2,50,000, being 10% of € 25,00.000.

(il) Since Mr. Shrikanth pays reot exceeding 1 50,000 per month, he is liable to deduct tax at
source (2% under section 194-1B on such rent.

Tax has ta be deducted [rom rent pavable lor the last month of the P.Y.2024-25, However, since
he vacated the premises in February, 2025, tax has to be deducted from rent paid on 1.2.2025

for the month of February, 2025,
b e —— ]
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Tax of T 6,000 [T 60,000 x 2% % 5] has to be deducted from rent paid on 1.2.2025 for the
month of February, 2025.

Section 194-1A requires deductlon of tax by every transferee responsible for paying any sum
m conideration for transfer of immovable property (land, other than agricultural land, or
hullding or part of bullding) at the rate of 1% of such sum or stamp duty value, whichever
¥s higher, to a resident transferor,

fax s not required to be deducted at source where the total amount of consideration for
biarsfer and stamp duty value of immovahble property s less than %50 lakhs. Consideration
(0 wansfer of any immovable property includes, inter alia, club membership fee, car
parking fee, maintenance fee, which are incidental to transfer of immovable property,

v present case, since consideration for transfer of flat by Mr. Mani to Param Construction
Lt iz T 52,20,000 (T 48 lakhs + T 1,20,000, being 1 5,000 x 24 + T 2 lakhs + X 1 lakh) which is
ot less than ¥ 50 lakhs, Mr. Mani is required to deduct tax @1% on 1 52,20,000.

Tax deductible by Mr, Mani would be 352,200,

Shooting of Tele Episode for B-TV as per the storyline, contents and specifications of B-TV falls
within the scope of "work” under section 194€, Since the amount credited exceeds the
specified Hmit of T 30,000, TPS@2% under section 194C is altracted on 3 13,50,000
rredited to the account of Dipitec Studios, a partnership firm.

THS ability would be 339,000 [being 2% of 3 19,50,000]

Uuestion 40

Digeties and compute liability for .:J.u:iut'tiun of tax at sourve, i any, n following independent cases:

L)

M /s Mexdl Led. is engaged in the business of manulacturing certain article or thing tor which
the caw material is Imported from Russia For the purpose of making payment to the supplier,
the assessee entered Into a banlk guarantee with. BDFH Bank, an Indian Bank against the
payment of T1,10,000 as bank guarantee commission.

Mr, Mitin, a resident individual whose pross turnover was 1 97 lakhs during the preceding
prrevious vear, paid 3 65 lakhs on 31.12.2024 to Mr. Basant, a resfdent individual, as contract
pavment for repairing his office building,

i Harsh, an employee of M/s XY Ltd. since 10,04.2021, resigned on 31.03.2025 and withdrew
T 40,000 being the balance in his EPF account. His PAN is available with M/s XY Ltd,

AnRswer

(L)

No tax Is deductible at source on the pavment of inter alia bank guarantee commission
e by a person to a bank.

A ey seetion 197 A[1F), no deductton of tax shall be made from specified payments to notified
hodies, Accordingly, the Central Government has notified that no deduction of tax shall be
dile from the specified payments, which include bank guarantee comimission, In case such
payment is made by a person to a bank listed in the Second Schedule to the Reserve Bank of
Ldin A, 1934, excluding a foreign bank

—_—F————M
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Thus, M/s Mexil Litd. is not required to deduct tax at source on bank guarantee
commission of € 1,10,000 paid to BDFH Bank, an Indian bank.

(i) Since Mr. Nitin turnover does not exceed Rs. 1 crore In the preceding previous year, TDS
provisions ufs 194C are not attracted in respect of payment made to Mr. Hasant, a resident
individual, for repairing his office building. However, tax is required to be deducted at
somrce@2% u/fs 194M, an the payment of § 65,00,000, since such amount exceeds § 50 lakhs.

Thersfore, tax deducted at source would be  1,30,000, being 2% of T 65,00,000,

(iii) As per section 192A, in & case where the accumulated balance due to an employee
participating in a recognized provident fund is includible in his total income owing to the
provisions of Rule B of Part A of the Fourth Schedule not being applicable, income-tax@10%,
Is required to be deducted, if the amount of such payment or aggregate amount of such
payment to the payee is 50,000 or more.

Rule 8 of Part A of Fourth Schedule provides that only if an employee has rendered continuous

service of five vears or more with the employer; then accumulated balance in a recognized
provident fund payable to on cmployee would be excluded from total income of that employee.

In the present case, Mr. Harsh has withdrawn an amount cxceeding T 50,000 on his resignation
after rendering a continuous service of less than four years with M/s. XY Ltd,

Therefors, tax has to be deducted at source@ 10% under section 1924 on 1 80,000, being
the amount withdrawn on his resignation without readering continuous serviceof a period
of flve years with M /< XY Lud. Tax deductible In sueh & case wonld, therefore, be 8,000,

Question 41

In respect of the fallowing independent case scenarios, you are required to discuss the provisions
related Lo tak deducted at source and compute amount of tax deductible:

(i) Mr Rajat aged 79 years, a retived resident individual, maimtains a savings bank aceount (5] and
a fixed deposit uccount (F) with ABC Bank, Delhi. He provides the following details to ABC Banl
i respect of financial year 2024-25:;

[ lterest on (S) 275,100
Pension from employer (received in savings account 5) 1 55,000 per month
Interest from fixed deposit account (F) 11,20,000

He does not have any other income during the vear and he does not opt for section 115BAC,

(1) High and Tall Ltd, & real estate development company, entered into 4 Jolnt Development
Agreement with Mr. John, a resident individual, whereby Mr. Jaohn would transfer a plot of land
measuring 10 acres for a part consideration of © 6 crores to be patd on the date of agreement,
le, 16,2024, High and Tall Ltd. has planned to develop o high-rise aparmment complex on such
land by 31.3.2027. Upon completion of the project, High and Tall Ltd. would transfer 6 flats in
the apartment to Mr. John as fingl settlement. The FMV of the flats is estimated to be 3 1.20
eroves eachas on 31.3 2027,

(ill) M/s Aryan Ltd, a domestic company having a total turnover of 3 12 crores for the financial
yoar 2023-24, purchased goods worth % 85 lakhs (excluding purchase return) from M/s Varun
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& Cn. during the previous vear 2024-25, M/s Yarun & Co, a resident firm, has furnished its
['AM to Aryan Lid. Details of payments for purchases from M/s Varun [F) Ltd, are given below:

On 25.05.2024 - T 30 lakhs,
(in 24,06,2024 - 2 25 lakhs;

On 10122024 - ¥ 20 lakhs [out of these purchases, goods worth T 5 lakhis were returned on
200122024 due to quallty issue for which money was refunded by M/s Varun & Co.);
On 200022025 - T 10 lakhs,

Acoume that the turnover of M /s Varun & Co. during the Financial year 2023-24 was T 8 crores
il the above amounts were credited to M/s Varun & Co,'s account in the books of M/s Aryan
Ltd. on the same date.

1HswWer

i)

fir}

P, Hajat is o specified person as per section 194F as he is of age of 79 years, having pension
income and only interest on flxed deposit with AEC Bank. His pension income i5 also received

i savings bank with ABC Bank.
As per section 1940, ABC Bank (specified bank) is required to deduct tax at source on the

basis of rates in force on total income of Mr. Rajar, computed after giving elfect to dedu[tlﬂn_
Allewable under Chapter VI-A; and rebate allowable under section B7A.

L

Particulars 1 T
Pension [255000x12) - | 660,000 |
L.ess: Standard deduction u/s 16(1a) 50,000 B, 10,000
[nterest on fxed deposit _IE.EEEU . |
lniterest on Saving bank account 75,100 1.95,100 |
Gross Total Income 8,05,100 -
Deduction uf/s S80TTB [Interest on fixed deposit and savings < S0000 |

account, restricted to 50,000, since Mr. Rajat is a resident Indian | I
ol the age of 79 years| - | !
Total Income 7,55,100 |
Tax to be deducted by the specified banki.e, ABC Bank [20%: x 1
255,100 (% 755,100 - % 5,00,000) + % 10,000 [being 5% of 3

£,00,0007] plus HEC@&4 % ) 63,461

e Juhn, a resident, is entering into an agreement with High and Tall Lid., a real estate
developer, to develop a high-rise apartment complex on his land o consideration of € 6 crore
and & flats in the apartment. This is a specified agreement under section 45(5A).

As per sectlon 194-1C, Nigh and Tall Ltd. Is required to deduct tax at source @ 10% on 1 6
crores, being the consideration paid other than consideration in kind, under a specified
agreement to Mr. john.

Tax is to be deducted at the time of cradit of such sum or payment, whichever 15 earlier. Tax
u/s 194-1C would be = T 6 crore x 10% = T 60 lukhs

(i) M5 Varun & Co. is not required to collect tax al source on the sale of goods to M /s Aryan Lud,
e e e ———————
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since his turnover for the PY. 2023-24 does not exceed T 10 crores,

Since turnover of M /s Aryan Lid, for the P.Y. 2023-24 exceeds T 10 croves and the ..aggmgate
value of purchases from M/s Varun & Co. exceeds 3 50 lakhs, M/s Aryan Ltd, is required to
deduct tax at sonrce u/s 1940@0.1% of such sum exceeding T 50 lakhs.

In case of purchase return, If the money is refunded by the seller, then, this tax deducted on
purchase return would be adjusted against the next purchase from the same seller.
- Applicability of TDS on purchases from M/s Varun & Co
25.05.2024 | ¥30lakhs | Not required to deduct tax at source
2B.06.2024 | ¥ 25lakhs | TDS=T500 [0.1% x T 5 lakhs]
10.12.2024 | T20 lakhs | TDS =T 2,000 [0.1% x T 20 lalhs]

20022025 | £10lakhs | TDS = €500 [ 1,000, being 0.1% x t 10 lakhs - T 500, being the
TOS on purchase return of 3 5 lakhs]

Question 42

In respect of the following independent case scenarlas, you are required to discuss the provisions
relited to tax deducted at source and compute amount of tax deductibile:

(1]  Tam Electromics Ltd, an Indian company, hnports certhin computer software from jam
Electronics [nc, a non-resident company hased in USA for reselling it to the end users in India,
Tam Klectronics Ltd, paid a swmn of $85 crores to Jam Electronics Inge,

Note: As per India-USA DTAA, Import of computer software for reselling it to end users in India
15 nat royalty and not taxable in India.

[ii) DEHP Ltd, a public sector bank in Indla, pald % 20 croves to M/s NFGS Ltd, an organisation that
provides ATM networks to the banks as commission for facilitating ATM credit/debit cards.
NGFS Lud. also facilitates online convenience banking. It linls topether the country's ATM in a
single network.

[ifi] Mr A recoived an order from POR Ltd. to stich T-shirts. To complete such order, he purchased
cloth of % 35 lakhs from Fashion Ltd. He stitched T-shirts as per given specifications and
supplied to PQR Lid. He raised a consolidated involee in the following manner:

Sale of 8000 T-shirts & T 500 each = 340,00,000
Fashion Ltd, is closely related to POR Ltd. as specified under section 40A{2) (1)
liw)  Mr. David, o Canadian citizen and non-resident sporteman, received following sums from India:
(a) Income from participation in matches T 4,58,000
(b)  Honorarfum from writing an article related to sports for a sports magazine ¥ 125,000,

Answer

(I}  For the payment in question, since the payment has heen made to a non-resident, applicability
of TOS will have to be considered as per the provisions of section 195, The obligation to
deduct tax at source u/s 195 arises only in respect of any sum chargeable to tiax in India.

As per Explanation 4 to section 9(1){vi) of the Income-tax Act, 1961, "royalty” includes
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(i)

(11}

[iv)

transfer of all or any right for use or right to use a computer software. Henve, royalty
payable by a resident in India to a non-resident company based In USA for the purposes of
importing computer software for reselling to end wsers in India would be deemed to accrue or
arise in India in the hands of the non-resident company, and henee, would be chargeable to tax
in India in (ts hands. There being income chargeable to tax in India, TEL is required to deduct
tax at source u/s 195 at the rates in force as per the provisions of the Income-tax Act, 1961.

However, as per India-USA DTAA, since Tam Electronics Lud (TEL) resells the computer
software purchased from Jam Electronles Inc to resident Indian end-users without
modificaton, the amount pald by Tam Electronics Ltd. to Jam Electronics Ine for purchase of
computer software s not royalty, due to absence of provision akin to Explanation 4 to section
G(1)(vi} in the DTAA including such payment within the definition of rovalty. It was so held by
the Supreme Court in Engineering Analysis Centre of Excellence P. Ltd v. CIT and Another
(2021} ITR 471.

As per section 20[2), where India has entered into a DTAA with & country outside India, the
provisions of the Income-tax Act, 1961 will apply only to the extent they are more beneficial to
the assessee, In this case, since the DTAA provisions are more beneficial to TEL, the same
will prevail over the provisions of the Income-tax Act, 1961, Accordingly, there being no
income chargeable to tax in India, TEL is not required to deduct tax at source.

The relationship between the DEHP Lid, a public sector bank, and M/s NFGS Ltd, is not of an
agency but that of two independent parties on principal-to-principal basis. Therefore, TDS
provisions under section 1941 would not be attracted on commission payment made by
DEHP Lud, a public sector bank to M/s NFGS Ltd, for ATM network sepvices provided by it. It
was 50 held in CI'T and another vs, Corporation Bank (2021) 431 ITR 554 (Kar).

Alsn, seckion 154] will not apply s case of provision of ATM network services; since the same
takes place without manual or human intervention.

Tax is required to be deducted under sectlon $94C€ by POR Lid on payment for stitching of
T-shirts to Mr. A,

o since the supply of t-shirts 15 as per specification of PQR Ltd, and the cloth 15 purchased
from Fashion Led, which is an associate of POQR Ltd, specified under section 40A(2),and

+ Since a consolidated invoice has been raised, tax would be deducted on the entire
amount, including the cost of purchases

Tax rate would be deducted@1% under section 194C since the contractor is an individual

Therefore, tax to be deducted = 3 40,00,000 x 1% = 3 40,000,

Tax is to be deducted under section 194E at 20% on amount payable to a non-esident

sportiman who is not-a citizen of India lor participation in matches and honorarium for writing

an arficle retated to sport for a sports magazine.

Further, since Mr. David, a Canadian citizen, is a non-resident, health and education cess@d4
an TDS should also be added, Thus the effective TDS rate will be 20.8%

Tax to be deducted = (€ 458,000 + T 1,25,000) x 20.80% =X 95,264 + T 26,000 =¥ 1,21,264.

%
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{Yuestion 43

(i)

(1]

During the previous year 2024-25, Mr. A purchased serap of T 55 lakhs from Mr, B for the
purpose of his manufacturing unit. Mr. A also furnished a certifleate to Mr. B that the scrap shall
he utilized for manufacturing process carried on by Mr. A and shall not be used [or trading
purposes. Mr, A made the payment of T 45 lakhs during the year to Mr. B, Assume turnover of
hath Mr. A and Mr, B from the business carried on by them exceeds 1 10 crores m the financial
year 2023-24, Comment upon TDS/TCS implication in the above case,

Mr, P provides technical consultancy to its various clients who deduct tax u/s 194+ of the Act.
Mr. P applies for Jower tax deduction certificate u/s 197 from the TDS officer in respect of his
recelpts [rom consultancy. Mr. F was issued the lower tax deduction certificate allowing him to
recelve the consullancy payments aftér deduction of tax@1%. Mr. P forwarded this certificate
o hig client Mr. Q asking him to deduct tax@1% on payments of ¥ 15 lakhs to be made to Mr. P,

Mr, @ has approached vou to advise on the amount of tax to be deducted from the payment to
he made to Mr. P, You gathered the information that Mr. P Is not filing his ITRs for the last two
Assessment years and TDS eredit in his 26A5 is more than {1 1 lakh in each last two years. What
woald be your advice to Mr, Y

(i1]) Ms. Roshni sold her house property at Delhi to Ms. Shalini for a consideration of 60 lakhs, She
has purchased the house property for T 36 lakhs, The Stamp duty value of the property on the
date of sule is T 82 lakhs.

Detérmine the TDS implications in tie hands of Ms. Shalini as per the Income-tax Act, 1961,
agsuming both Roghal and Shalini are¢ resident individuals.

Answer

Hy wirtue of section 20 GC(LAJ, Mr. B Is not required to collect tax al source under saction

L1l

(i)

2060 1), since Mr. A has fornished a certificate to Mr. B that the scrap purchased from him Is
for manufacturing process carrled on by him ard not for trading purposes.

However, as clarified vide Circudar no, 13/2021 dated 30.6.2021 and Circular No, 20/2021

dated 25.11.2021, TDS under section 1940 will bé attracted in the hands of the buyer in such
rases covered under section 206C(1A), it conditions specified under section 1940 are fulfilled,

In this case, tax Is required to be deducted at source under section 194Q by the buyer, Mr. A,
since his turnover in the immediately preceding financial year exceeds 1 10 crores and he has
purchased poods of the value or aggregate of such value exceeding T 50 lakhs. TDS u/s 1940
wonld be 0.19% of the sum exceeding T 50 Jakhs and the same has'to be deducted at the time of
payment or credit of such sum to the account of resident seller, whichever is earller.

Therefore, in the present case, Mr. A is required to deduct tax at source @ 0.1% of
5,00,000, being the amount exceeding T 50 lakhs (T 45,00,000, being the payment made
plus t 10 lakhs, being the amount credited to the account of Mr. B).

Nute: It may be noted that section 206G 1H]) would not apply where seéction 194Q is applicable.

As per section 194], Mr, () Is required o deduct tax at source @2% on T 15 lakhs in respect
of payment for technical consultancy to Mr. P. However, since Mr. P has furnished lower tax
deduction certificate lssued under section 197 specifying lower rate of 1% to Mr. @, tax
would be deducted at such lower rate of 1%.

BY CA ATUL AGARWAL (AIR-1)
AIR1CA Career Institute (ACH)
Page 10,38

350



TDS, TCS, Advance Tax, Interest and Refund

e ———— e e BN N R i e — e S T S SN

However, as per section 206AB, since Mr. P has not furnished his return of income for the last

o fesessment years, and the agpregate of TDS and TCS in his case is T 1 lakh, which Is more

than the threshold of 3 50,000, Mr, ( is required to deduct tax at source on payment of fees for
techiical consultancy to Mr. P, at higher of inter alia the following rates -

(4} at twice the rate prescribed in the relevant provisions of the Act Le., 4%;
] at 5%

Accordingly, Mr. () is required to deduct tax at sonrce @5% on T 15 lakhs, being the amount
pald o technical consultancy fees.

(i) in rao case of transfer of ay immovable property and the transferor is'a resident, where the
consideration or the stamp duty value, whichever is higher, exceeds ¥ 50 lakhs, tax is
ciictible at source @1%.

As per section 194-1A, Mz, Shalini, being a resldent transferee paying T 60 lakhs to Ms, Koshni,
2 resident transferor, as consideration for transfer of house property at Delhi, Is required to
deducted tax at source @1% on ¥ 82 lakhs, being the higher of Stamp duty value of % 82
Lkl or consideration of ¥ 60 lakhs.

Therelore, tax to be deducted = T 82,00,000 x 1% = 1 82,000,

(Juestion 44

Fxamine the applicabllity of Tax to be deducted st Source (TDS) or Tax to be collected al Source
(TLE) et per the Income-tax Act, 1961 in the following Independent situations. Calculate the amount
of tax ro be deducted at Source or tax to be collectod at Source in plven cases:

(i) Mr. Kon took a loan of ® 10 lakhs from his employer, Thomas Private Limited, an Indian
donestu manufacturing company for sponsoring studies of his son in Germany. Out of the sad
loan, he remitted T 8,75,000 towards fees to the University in Germany for his son's education.

He aiso remitted to his son ap amount of £ 475000 for pursuing higher studies in Germany
lewards his out-ol-pockel expenses regarding education. Both the remittances were made
through the same authorized dealer under the Liberalized Remittance Scheme of BB

(i) Mr. Mandetp Sinph, a8 manufacturer of textile poods, had a turnover of ¥ 12 oores during
financial year 2023-24 and is covered under provisions of section 44AB of [ncome-tax Act for
compulsory audit of Books of Accounts. He purchased a residential house in Janvary 2025 for
lis personal use for € 5 crores from Mr. Amit and paid a commission@12% of the value of the
hiouse to Mr. Pankaj for effecting the deal. The house [s not used for business purposes by Mr.
Mandeep Slngh,

(i) Registrar General of Hon'ble High Court of Delhi has made a (ixed deposit of T 100 lakhs with a
natienalised bank out of money deposited by litigants on directions of Court, Is section 194A
applicable in respect of interest on fised depoesits in name of Reglstrar General of High Court?

Answ ey

[i} Tax would be collectible av source under section 206C[16) by the authorised dealer, whe
received an amount, under the Liberalised Remittunce Scheme of the RBI, for overseas
remittance from Mr, Ron at the rate of 5% of the sum exceeding 3 7 lakhs. \
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(ii)

(i)

Tax of T 8,750 (5% of ¥ 1,75,000, being sum exceeding T 7 lakhs) would be collectible by
the authorised dealer on remittance of ¥ 8,75,000 for education of his son out of the loan from
his employer. The concessional rate of TCS of 0.5% would not be applicable, since remittance
is not out of a loan obtained from any financial institution as referred under section BOE

Tax of T 23,750 (5% of T 4,75,000) would be coliectible by authorised dealer on remittances
of ¥ 4,75.000 for education of his son for out-of-pocket expenses regarding education.

Section 194-IA is attracted where the consideration for transfer of Immovable property or the
stamp duty value of such property, is € 50,00,000 or more.

As per section 194-1A, Mr. Mandeep Singh paying % 5 crores to Mr, Amit, as consideration for
transfer of house property, is required to deducted tax at source @1% of consideration or
the stamp duty value, whichever is higher.,

The tax deduction under section 194-1A would be ¥ 5,00,000, being 1% of T 5 crores.

Since Mr. Mandeep Singh's turnover for the P.Y. 2023-24 exceeded ® 1 crore and payment of
commission i.e, T 60,00,000 (12% of ¥ 5 crores) exceeds t 15,000, Mr. Mandeep Singh 1s
required to deduct tax wnder section 194H @2% from commission payment to Mr, Pankaj.

The tax deduction under section 19411 would be ¥ 1,20,000, being 2% of T 60 lakhs.

The expression "payee® u/s 194A would mean the recipient of income whose account is
maintained by the person paving interest. The Registrar General is neither recipient of the
amount credited to hilg account nor o Interest accrulng thervon. Therefore, he cannot be
constdercd @sa "payee’ for the purposes of section 1944

In' the absence of a payee, the machinery provisions for deduction of tax to his credit are
ineffective, The interest on FDRs made in the name of Registrar General of the Court
would, thus, not be subjected to TDS under section 194A.

Question 45

Bxamine the applicability of Tax Deducted at source/Tax Collected at source and cleulate the
amount of TRS,/TCS in the following independent cases:

(4]

(i

Raj Keshri Hotels and Resorts Limited is engaged In business of owning, operating and
managing hotels. The tips are paid by the guests by way of charge to the Credit Cards, UPL or
Net Banking in the bills, The company disburse the same to the employees at periodic intervals.
Explain with reason whether the company is responsibie for deducting tax at source from
disbursement of tps W lts employees.

Lalit, an individual whose total sales in business during the year ended 31.3.2024 wus T 1.50
crores, opted to compute Income under section 44AD for AY, 202425, He paid  5,00,000 by
cheque on 1.2.2025 to a contractor (an ndividual), for construction of his factory bullding. No
amount was credited earlier to the account of the contractor In the books of Lalit. The turnover
of Mr. Lalit for previous year 2024-25 15 T 95 Lacs.

He also pays a monthly rent starting from 1% April, 2024 to 31= March, 2025 of T 16,000 p.m
for the office premises to Mr, Hemant, the owner of building, Besides, he also pays service
charges of ¥ 5500 per month to Mr. Hemant towards the use of furniture, Axtures and vacant
land appurtenant to office. Examing the obligation of tax deducted at source for AY 2025-26.

e ———
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[t} XY and Co, a partoership firm selling its products "R through the digital facllity provided by

AR Lwmited [an E-commerce Operator). On 28% February, 2025, ABC Limited credited m its

hooks of account, the account of XY and Co. with a sum of T 490,000 for the online sale of
prcdocts 'R made during the month of February 2025,

I'he company released a payment of T 4,30,000 on 6 March 2025 to XY and Co. out of above
cules made during February, Mr. Ral, who purchases products 'R’ through the digital facility of
WBC Limited made payment of T 60,000 directly to XY and Co, on 15 March, 2025,

Answer

(i) ‘farespect of tips collected by the company from the guests and distributed to the employees,
U person responsible for paying the employee was not the employer at all, but a third
pesson, namely the guest.

The payments of collected tips included and paid by way of a credit cards, UPl or Net Banking
e bills by guest, would not be payments made "by or on behalf of” an employer.

The contract of employment not heing the proximate cause for the receipt of tips by the
eutployee from a puest, such payments would be outside the scope of sections 15 and 17,

There 5 no employer-employee relationship between customers and employees of Kaj
Weshrt Hotels and Resorts Lrd, and therefore such payments do not fall in the nature of salary,

O account of such tips being received from guests and not from employer, section 192 would
not get attracted at ail im hands of Raj Keshri Hotels and Resorts Lud, Thus, the company
is not responsible for deducting tax at source from disbursement of tips to its employees.

(57 Ladit is required to deduct TDS mader section 1940 for contract payments and under
section 194-1 for vent paid for office premises during the previous year 2024-25 since Lalit's
rurnover [or the previous vear 2023-24 exceeded T 1 crore.

Thus, tax deduction under section 194C would be T 5,000, being 1% of T 5 lakhs.

Mr. Lalit is also reqguired to deduct tax at source @10% u/s 194-1 on the rent pald for
office premises and tor furniture, fixtures and vacant land appurtenant to office to Mr. Hemant,
inr= aggregate of rent Le, 3 258,000 [(16,000 + § 5,500) x 12] paid during the year exceeds
iz threshold Hmit of $ 240,000,
The tax deduction under section 194-1 wounld be ¥ 25,800, being 10% of ¥ 2,58,000.
(i) fo pet section 194-0, ABC Limited, an e-<commerce operator is required to deduct tax at
douree @0,1% on T 4,90,000, being the pross amount of sale of products R of XY and Co. a

sarinership firm, an e-commerce partcipant, since such sale of goods is facilitated by ABC
Limitedd through its digital facility.

The gross amount of sales (s  4,.90,000 of which 1 4,30,000 was paid to e-comunerce operator
i the balance of 60,000 is directly paid to the XY and Co., a partnership firm by one of the
vars [Mr. R,

ARC 1 s required to deduct tax@0.1% on the entire amount of T 4,590,000, Thus, ABC Ltd. is
seguired to deduct tax of T 490, being 0.1% of ® 4,90,000.

L e———————————— e e et
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Question 46

Examine whether tax has to be deducted at source under the provisions of the Income-tax Act, 1961
in the following situations:

il M/s Jiva & Co, a partnership firm, pays a sum of ¥ 43,000 as interest on loan borrowed from
an Indian branch of a foreign bank.

(i)  Above firm has paid ¥ 42,000 as interest on capltal to partner Mr. A, a resldent in India.
(iii} The above firm paid % 50,000 being share of profit of partner Mr. B, a non-resident

Answer

(i]  Section 194A requires deduction of tax on any income by way of interest, other than
interest on securities, credited or paid to a resident, at the rates in force,

However, it specifically excludes from its scope, income credited or paid to any banking
company to which the Banking Regulation Act, 1949 applies. An Indian branch of a foreign
bank, transacting the business of banking in India, is a banking company to which the Banking
Regulation Act, 1949 applies. Therefore, Interest payment to such bank will not attract tax
deduction under section 1944,

Consequently, no tax is required to be deducted at sowrce under section 194A on interest
of T 43,000 palid by M/s, Jiva & Co,, a partnership firm, on loan borrowed from an Indian
branch of & foreign bank,

(ii) Section 1947 requires firm who is responsible for paylng any sum in the nature of salary,
remuneration, commission, bonus or interest to a partner of the firm, shall, at the tme of credit
of such sum to the account of the partner (Inchuding the capital account] pr at the tme of
payment thereol, whichever s earlier shall, deduct income-tax thereon at the rate of 10%.

lHowever, no deduction shall be made where aggregah:' uf such sums credited or paid to the
partner of the firm does not exceed T 20,000 during the linancial year.

Therefore, tax is required to be deducted at source under section 1947 en interest on
capital of 42,000 paid by firm to Mr. A, a resident partner.

(i) As per section 10{24), share of profit received by a partner from the total income of the firm
s exempt from tax, Therefore, the share of profit pald to non-resident partner is not liable
for tax deduction at source.

However, section 195(6) provides that person responsible for paying any sum, whether or not

chargeahle tn tax, to a non-corporate non-resident or foreign company, shall be required to
turnish information refating to payment of such sum in prescribed form and manner,

Question 47

An amount of 40,000 was paid to Mr, X on 1.7.2024 towards fees for professional services without
deduction of tax at source. Subsequently, annther poyment of T 50,000 was due to Mr, X on
28.2,2025, from which tax @10% [amounting to T 9,000) on the entire amount of $ 90,000 was
deducted, However, this tax of ¥ 9,000 was deposited only on 2262025, Compute the interest
chargeable under section 201(1A].
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Answer

Interest under section 201[1A) would be computed as follows -

| Particulars t
19 an ax deductible but not deducted e, 1% on 4,000 for 8 months 320
LW an tax deducted but not deposited Le, 1%%% on T 9,000 for 4 months 540

|_ H60

yyuestion 48

1 Madbmsudan is regular in deducting tax at source and depositing the same, In respect of quarter
wdedt 31,12,2024, a sum of ® 80,000 was deducted at source from the contractors. The statement of
tax deducted at souree u/fs 200 was filed on 23+ March, 2025 for the quarter ended 31.12.2024.

(1) 15 there any delay on the part of Mr, Madbusudan in filing the statement of TDS?

(i1l the answer to (i) above is In the affirmative, how much amount can be levied on Mr,
Madhusudan for such default under section 234E7

il Ls there any remedy available to him for reduction fwaiver of the levy?

hswene

(i} Yes, there has been a delay on the part of Mr. Madhusudan in filing the statement of TDS.

As per section 200(3) read with Rule 314, the statement of tax deducted at source for the
yuarter ended 31 December, 2024 has to be filed on or before 31% January, 2025, However,
iz same has been filed only on 23+ March, 2025, Henee, thers has been a 51 day delay on the
gnek of Me, Madhusudan in [iling the statement of TTS.

() Ao per section 234E of the Income-tax Act, 1961, where a person falls to file deliver ar cause to
e deliversd the statement of tax deducted at source within the prescribed time, then, he shall
L liable to pay, by way of fee, a <um of T 200 for every day during which the failure continues.

The amount of fee shall not, however, exceed the ameunt of tax deductible.

in this case, since Mr. Madhusudhan has delayed filing the statement of TDS by 51 days, he
wonld be liable to pay a fee of 210,200 (3 200 x 51 days) under section 234E. The said fee
dues pot excesd the tax deductible (1 80,000, in this case],

(i) Under section 119, the CBDT is empowered to issue peneral or special orders, whether by way

v rolaxation of any of the provisions of sections 139, 143, 144, 147 etc. or vtherwise, [n respect

ol aoy class of incomes or class of cases. The CHDT may Issue such order(s) from time to time,

il it considers expedient to do so, for the purpose of proper and efficlent management of the

wurle of assessment and collection of revenue. Section Z34E is Incduded In the list of sections in
vapect of which the CRDT is empowered to Issue order for relaxation of provisions of the Act,

leaee, the remedy avallable to Mr. Madhusudhan is that he can lile an application to CBDT
kit section 119 and seck waiver/reduction of penalty levied /Jeviable under section 234F,
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Question 49

Mr. Gupla, a resident Indian, Is in retail business and his turnover for F.Y.2023-24 was ¥ 12 crores.
He regularly purchases goods from another resident, Mr. Agarwal, a wholesaler, and the aggregate
payments during the F.Y.2024-25 was T 95 lakh (% 20 lakh on 16,2024, ¥ 25 lakh on 12.8.2024, T 24
lakh on 23.11.2024 and T 28 lakh on 25.3.2025). Assume that the said amounts were crodited to Mr.,
Aparwal's account In the books of Mr. Gupta an the same date. Mr. Agarwal’s turnover for FY.2023-
24 was 115 crores.

(1) Based on above facts, examine the TDS/TCS Implications, If any, under Income-tax Act, 1961,

(2) Would your answer be different If Mr. Gupta's turnover for F.Y.2023-24 was T 8 crores, all
other facts remaining the same?

(3) ‘Would your-answer to (1) and (2) change, If PAN has not been furnished by the buyer or seller,
as required?

Answer

(1) Since Mr. Gupta's turnover for F.Y.2023-24 exceeds T 10 crores, and payments made by him to
Mr. Agarwal, a resident seller exceed 2 30 lakhs In the P.Y.2024-25, he is liable to deduct tax
@ 0.1% of T 45 lakhs [heing the sum exceeding 1 50 fakhs) in the folluwing manter -

Mo tax it to he deducted ufs 1940 on the payments made on 16,2024 and 12.8.2024, since the
agueregate payments til that date Le, 45 lakhs, has not exceeded the threshold of 2 50 lakhs.

Tax of T 1,700 {1e, 0,1% of T 17 lakhs) has 1o be deducted u/s 1940 from the payment/credit
of % 22 lakh on 23.11.2024 [¥ 22 lakh - 1 5 lakhs, being balance unexhausted threshold limit].

Tax of ¥ 2,800 (ie, 0.1% of T 28 lakhs) has to be deducted u/s 1940 rom the payment/oredit
of ¥ 28 lakhs on 25.3.2025. "

Note - In this case, since beth section 1940 and 206C{ 1H] applies, tax has to b deducted u/fs
1940

(2] If Mr. Gupta's turnover for the FY.2023-24 was only T 8 crores, TDS provisions under section
1941) wounld not be attracted. However, TCS provisions under section 206C( 1H) would be
attracted in the hands of Mr. Agarwal, since his tumover exceeds T 10 crores in the
FY.2023-24 and his receipts from Mr. Gupta exceed 3 50 lakhs.

No tax is to be collected u/s Z06C[LH) on 1.6.2024 and 12 82024, since the aggregate receipis
till that date i.e. T 45 lakhs, has not exceeded the threshold of % 50 lakhs.

Tax of 1,700 (Le, 0.1% of ® 17 lakhs) has to be collected u/s 206C[1H) on 23.11.2024 (T 22
lakh - ¥ 5 lakhs, being the balance unexhausted threshold Hmit),

Tax of T 2,800 [Le, 0.1% of ® 28 lakhs] has to be collected u/s 206C[1H) on 2532025,

(3] lucase (1], if PAN is not furnished by Mr. Agarwal to Mr. Gupta, then, Mr. Gopta has to
deduct tax@5%, instead of 0.1%. Accordingly, tax of 2 85,000 (le, 5% of T 17 lakhs) and ¥
LAGO00 (5% of T 28 lakhs) has to be deducted by Mr, Gupta u/s 1940 on 23.11.2024 and
25.32025, respectively. '

i case (2], if PAN is not fornished by Mr. Gupta to Mr. Agarwal, then, Mr. Agarwal has to
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collect tax@1% lnstead of 0.1%. Accordingly, tax of T 17,000 (Le., 1% of T 17 lakhs) and T

28,000 (1% of T 24 lakhs) has to be collected by Mr. Agarwal u/s 206C(1H) on 23.11.2024 and
25.3. 2025, respectively.

Question 50

Examine the applicability of provisions relating to deduction/collection of tax at source in the
fullowing cases as per provisions contained in the Income-tax Act, 1961:

(I}  Delta Lid, an Indian company, which was incorporated on 142024 purchases coal from Phi
Ltd,, another lidian company, for ¥ 75 lakhs during the P.Y,2024-25, to manufacture steel.
Delta Ltd. furnishes a declaration that such coal is used to manufacture steel and not for
trading, What are the TCS/TDS Implications on such transaction, if Delta Ltd.'s turnover was 3
12 crores In the PY.2024-25; and Phi L1d.'s annual turnover ranges between 1 16 crores and ¥
18 crores in the last few years? )

Would your answer change if Delta Ltd. was incorporated om 1.4.2023 and its turnover in the
PY.2023-24is 1 10 arores!

(1]  Slgma Ltd, a car manufacturer, sold the following cars to the car dealers, Epsilon Ltd. and
Omega Led, in the P.Y 20:24-25:
ii}eni;-.,r;- i Particulars of cars sold o - | ’d’a!uei
| Epstlon Ltd. |10 cars of the value 12 lakhs each . 1120 lakhs
|Omega Led. |8 cars of the value of 110 lakhs vach THO lakhs
The turnover in the P.Y,2023-24 of Sigma Ltd. is T 12 crores, Epsllon Ltd. is ¥ 14 ¢rores snd
Omega litd. i5 T 9 crores, .

Answer

(i) As per section 206C{1A), since Delta Lid., a resident buyer, has furnished a declaration that

coal is used for manufacturing steel and not for trading, Phi Lid, is not required to collect tax
at source under section 2060(1). In case of goods covered under sectlon 206C{1) but
exemptod under section 206C(1A], tax would oot be collectible under sectlon 206C{1H),
However, section 1940 will apply in such cases covered under section 206C(1A) and the buyer
would be liable (o deduct tax under section 1944, it conditions specified therein are fulfilled.

However, for the provisions of section 1940 to be attracted, a buyer s required to have
total sales or gross receipts or turnover from business carried on by it exceeding T 10
crores during the financial year immediately preceding fimancial year in which purchase of
gonds I carried out The CBDT has, vide Circular No. 13/2021. dated 30,6, 20021, clarified that
since thig conditlon would not be satisfied in the year of incorporation, the provisions of
section 1940 shall not apply in the year of incorporation. Since Delia Lrd. is Incorporated
in the P.Y. 2024-25, it would not qualify as a "buyer” for the purpose of section 1940 for the
said previous year, mspite its turnover exceeding ¥ 10 crores in the current previous year,

Thus, the transaction would neither attract TS u/fs 1940 nor TCS u/s 206C.

The answer would not change even if Delta Lud. was incorporated on 142023 and its
tirmover In PY.2023-24 15 T 10 crores, since the said turmover does not exceed 1 10 crores.

e e e e e S —
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(1) The first step §s to examine the applicability of section 206C{1F). Section 206C(1F) requiring
collection of tax at source@®1% by the seller of motor car of value exceeding % 10 lakhs does
not, however, apply in case of sale by manufacturer to a dealer. Hence, the provisions of
section 206C(1F) are not attracted In case of sale of cars by Sigma Ltd, a car manufacturer, to
its dealers Epsilon Ltd, and Omega Lid.

The second step is to examine whether the provisions of section 194Q would be attracted in
the hands of the dealers, namely, Epsilon Ltd, and Omega Ltd. Since the turnover of Epsilon Ltd.
i the PY,2023-24 exceeds 3 10 crore and the value of cars purchased from Sigma Ltd. in the
Y 2024-25 exceeds T 50 lakhs, Epsilon Ltd. has to deduct tax@0.1% of 3 70 lakhs {i.c., T
120 lakhs - T 50 lakhs), at the time of credit to the account of Sigma Ltd. or at the time of
payment, whichever is earlier. However, Omega Ltd. is not required to deduct tax at source
under section 194Q, since its turnover in the P.Y.2023-24 doeas not exceed T 10 croves.

The third step 12 to examine whether the provisions of section 206C(1H) would be atrracted
in the hands of Sigma Ltd, Sigma Lid.'s turnover for P.Y.2023-24 excecds T 10 croves and the
alue of cars sold to Epsilon Ltd. and Omega Ltd, exceed T 50 lakhs each, Hence, it falls within
the meaning of “seller” under section 206C(1H). Accordingly, in respect of sale of cars to
Omega Ltd,, Sigma Ld. is required to collect tax@0,1% of 1 30 lakhs (ie, T 80 lakhs - 2 50
laklis) at the time of receipt. However, no tax is to be collected by Sigma Ltd. from Epsilon
1., sinee transaction has already been subject to TDS u/s 1944) in hands of Epsilon Lid.
1

(uestion 51

Raghav Motors Lid,, Ludhiana, is a dealer in cars of Ford and Marut] Cars and slso runs a service
‘station. The sale of cars of Raghiav Motors Lul. for F.Y.2023-24 is T9.80 crores. The sale of spare parts
and service station is 1 60 lakhs for FY.2023-24 M/<, Om Ltd, dealing ln textile manufacturing,
biught following cars from Raghay Motors Ltd. during 1Y, 2024-25 for business purposes;

Model of Car Dhite of Invoice Value of Car in ¥ in Lacs
Maruti 14.07.2024 37 lakhs

Maruti 2082004 19 [aks

Ford o 16,10.2024 8 lalhs |

T'-'I_Eruti o 05.11.2024 N 1:1 lak hil_ | t

I'he payment against each invoice was made en the date of invoice itself

You are reqoired to caleulate the amount of TCS applicable, if any, to be eollected by Raghav Motors
Ltel. as per the relevant provisions of section 2060,

Answer

A% per section 2060( 1F), Raghav Motors Ltd., a seller is required to collect tax at sourced@1% of
the sale consideration received from M/s Om Ltd, o buyer, on sale of moter vehicle of the value
exceeding T 10 lakhs,

Accordingly, Raghav Motors Ltd. s required to collect tax at souree u/s 206C[1F) on following dates -
137,000 [1% on T 37,00,000] on 14.7.2024

D N - —
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T 16,000 [1% on T 19,00,000) on 12.8.2024
£ 12,000 [1% on T 12,00,000] on 5.11.20:24
Total amount of TCS is € 68,000.

v all tiiree cases mentioned above, the payment was received on the date of sale of Maruti cars,
lience, the tax has to be collected on the respective dates of sale mentioned above,

‘o respect of Ford car, the value of which is ¥ 800,000, tax is not required to be collected under
soction 206C(1F), since its value does not exceed 2 10,00,000.

wriner, as regards receipt of sale consideration of ® 8 lnkh in respect of Ford car, Since sale
cariccration of T8 lakh in respect of Ford car on 18.10.2024 is the only receipt of Om Lud, which is
excluded from the purview of TCS u/s 206G(1F), and this receipt does not exceed the annual
threshiold of T 50 lakhs, no tax is required to be collected at source u/s 206C[1H).

{Juestion 52 _
Eramibne the applicability of provisions relating to collection of tax at source and compute the
labilivy, I any, for collection of tax at source in the following cases:

M W7 Led, was Incorporated on 14,2024 for trading goods, Its turnover for P.Y. 2024-25 js T 12
crores, During the vear, it purchased goods from M /5, White Ride, details are‘as follows:

Oi 1.8.2024 for T25,00,000; ;
Un 1592024 for % 30,00.000 and
On 15.12.2024 for T 15,00,000,

The ahove dates represent date of credit to the account of M/s. White ide. Payment is made
aftzr one month [i.e; on the same date in the immediately following month]), M/s White Ride's
turnover forthe FY. 2023-24 and FY. 2024-25 was T 11 crores and 9.7 crores, respectively.

(i) Stute Government of Telangana prants a lease of coal mine to'Mfs XYZ Co. Lud. on 1.09.2024
il charged %10 crores for the lease, M /s XYZ Co. Ltl. sold coal for T 1 crore to M/s AB (P} Lid.
during the previous year 2024-25. The turnover of M/s XYZ Co. and M/s AB (P) Lid. for the
tinancial year 2023-24 amounted to ¥ 5 crores and 3 6 ctores, respectively.

Answer

(i} For the provisions of section 194Q to be attracted, a buyet is required to have a total sales or
gross receipts or turnover from the business carried on by it exceeding @ 10 crore during the
fnancial year immediately preceding the financial year in which the purchase of goods is
carrled out. The CBDT has, vide Circular No. 13/2021, dated 30,6.2021, clarified that since this
vondition would not be satisfied in the year of Incorporation, the provisions of section 1940
sliall mot apply in the year of incorporation, Since XYZ Ltd. is incorporated in the P.Y,
2024-25, it would not qualily as a "buyer” for the purpose of section 1944) for the said
previous vear, Inspite of its turnover exceeding T 10 croves in the said previous year.

Hewever, since White Ride's turnover for the F.Y. 2023-24 exceeds T 10 crores and its

receipts from XYZ Lod. exceed ¥ 50 lakhs, TCS provisions under section 206C(1H) would

e nttracted o its hands. TCS would be attracted at the time of receipt of consideration (Le, in
uﬁ—m%'
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(i)

respect of receipts in excess of sale consideration of 150 lakhs).

No tax is to be collected u/s 206C[11H) on 1,9.2024, since the aggregate relc.'t:ipts till that date
i.e, T 25 lakhs, has not exceeded the threshold of ® 50 lakhs.

Tax of T 500 [ie, 0.1% of % 5 lakhs] has to be collected u/s 206C{1H) by M/s White Ride on
15.10.2024 (T 30 lakh - ? 25 lakhs, being the balance unexhausted threshold limit),

Tax of T 1,500 (Le, 0.1% of T 15 lakhs) has to be collected u/s 206C[1H) by M /s White Ride
on 15.1.Z025.

State Government is required to collect tax at source@2% u/s 206C(1C) on ¥ 10 crores,
being the charges for lease ol coal mine,

TCS = 2% x ¥ 10 crores = T 20,00,000

M/s XYZ Co. Ltd. is required to collect tax at source @1% u/s Eii]ﬁ[:{.':} on sale of coal to M/«
AB (P) Lid,

TCS=1%of % 1 crore = £ 1,00,000.

Question 53

Examine the applicability of provisions refating to collection of tax at source and compute the
amaunt of 1ax to be collected st source in the following cases:

(1) Mr. Rajesh remitted an amonnt of $ 580,000 towards medical treatment of his son pursing
education In University of Australia. He also remitted % 7,80,000 to University of Austrabia, for
the purpose of his son's education, out of loan taken from his employer, ABC Ltd., an Indian
manufacturing company. Both the remittances were made through the same authorized dealer
under the Liberallsed Remlttance Scheme of RBL

(i} Mr. James, 15 an authorised desler under the Liberallsed Remittance Scheme ol REL Three
persons from India remitted the followlng sums through the Authorised Dealer as under:

Name of Person | Remittance t Purpose
Mr. Pradeep T 6,50.000 Education expenses of his son studying in London
Mr. Promaod 11500000 | Cost of Overseas Tour Programme package to Novth &
South America
Mr. Pranav 11000000 | Repayment of loan obtalned from Bank in Germany for
| | pursuing higher studies
What are the tax obligations of Mr. James in the above transactions?
Answer
() An authorised dealer, who receives an amount for remittance from a buycer, being a person

remitting such amount under Liberalised Remittance Scheme of RBI, is required to collect tax
at source @5%. In case of remittance, no tax has to be collected at source, if the amount or
appregate of amount remitted by a buyer is upto ¥ 7 lakhs; and where the ssid amount
pvceeds T 7 lakhs, tax has to be collected at source @5% of the amount or aggregate of
amount in excess of t 7 lakhs.
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Tax 'z required to be collected at source @0.5% of the amount or aggregate of amount in

eieess of T 7 lalkhs where remittance 158 made out of loan [rom a bank ot financial institution

notified by the Central Government referred under section B0E. However, in the present case,

A ijesh remitted amount out ol loan talen from his employer, being a manulacturing
comipany. Hence, concessional rate of tax collection at source@0.5% would not be available,

Accordingly, the authorised dealer has to collect tax at source @5% on the amount

optllied by Mr. Rajesh towards medical and maintenance expenses of his son studying in

Anctralia as well as on amount remitted out of the loan taken from his employer not being the
il institution in excess of € 7,00,000.

ynce both remittances are through the same authorised dealer, tax collection at source@5%
wiiilid be attracted on the aggregate amount remitted in excess of 700,000, Thus, ¥ 33,000
|50 0 T 6,60,000 [T 7,80,000 + 1 5,80,000 - T7,00,000)] has to be collected at source by
the anthorised dealer on the remittances made by Mr. Rajesh.

() An authorised dealer who receives an amount for remlttance from a buyer, being a person
renitting such amount under the Liberalised Remittance Scheme of RBI, Is required to collect
L al source @5%. In case of remittance, no tax has to be collected at source, if the
amount or aggrepate of amount remitted by a buver is upto ¥ 7 lakhs; and where the sald
imonnt exceeds T 7 lakhs, tax has to be collected at source @5% of the amount ar aggregate of
unotmi (0 excess of 37 lakhs,

1
i case of overseas tour package, tax has to be collected @5% on amount upto 3 7,00,000
s (020% on excess amount above 17,00,000,

Nernrdingly, My, James, the authorised dealer need not collect any tax from remittance of
1 6,50,000 by Mr. Pradeep towards education expenses of his son studying in London, since
such remittance does not exceed ¥ 7 Iokhs.

M Jnmes has to collect tax of T 1.95,000, being 5% on I 7 lakhs plus 20% on 8 lakhs
cessitted by Mr. Promod towards cost of overseas tour programme paclage to Nurth and.
South America.

M. fames has to collect tax of ¥ 15,000, being 5% of 1 3 lakhs [i.e., the amount in excess
af 17 Iakhs) on remittance of T 10 lakh by Mr. Pranav towards repayment of loan obtained
tromm bank in Germany for pursuing higher studics. The benefit of concessional rate of 0.5%
will not be available in this case. since the remittance Is not out of loan from financial
lnstitution defined under section BOE.

§
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Interest u/s 234A, 234B & 234C

Question 54

Gamma (P) Ltd, an Indian company established in the year 2011, reports total income of * 22 [akh
far the previous vear ended 310 March, 2025. Tax deducted at source by different payers amaounted
to ¥ 1,608,000 and tax paid tn Country Aon a doubly taxed Income amounted to T 30,000 for which
the company s entitled to relief under section 90 as per the double taxation avoidance agreement.

During the year, the company paid advance tax as under;

Date of payment Advance tax paid (R) il
13.06.2024 45,000
14,09,.2024 90,000
13.12.2024 1,00,000
14.03.2025 1,05,000

The company filed its recurn of Income for the AY. 2025-26 on 3+ December, 2025,

Compute interest, if any, payable by the company under sections 2344, 2340 and 234C and fee
pavable under section 234F. Assume that transfer prieing provisions are not applicable and that the
company has not opted for the provisions of section 115BAA,

Note - Turnover of Ganuna (P) Lid for PY. 2022-23 is T 251 erore.

Answer

Interest under section 234A: Since the return of income has been furnished by Gamma (P] Ltd. on
Wt December, 2025 1, after the due date for filing return of Income [21.10.2025), interest under
seetion 2344 will be payable for 2 months @ 1% pan. on the amount of tax payable on the total
income, as reduced by tax reliefs and prepaid taxes,

Particulars | i

| Tax on total income {:% .a.auum}n x £6%) |Sipce turnover of P.Y. 2022-23 does not 5.7 2,000
exceed T 400 crore, the rate of tax would be 26% (i, 25% + HEC@4%0))
Less: Advance tax pald 340,000
Less: Tax deducted at source 168,000
Less: Relief of tax allowed under section 90 20,000
Tax payvable on self-assessment 24,000
Intorest under section 2344 = ¥ 34,000 % 1% x 2 months= % 680

Interest under section 2348: Where the advance tax paid by the assessee is less than 90% of the
assessed tax, the assessee would be Hable t pay interest under section 2348,

N = Computation uf assessed tax 1

Tax on total income (3 22,00,000 x 26%) - 5,72,000
Leiss: Tax deducted at source 168,000
Less: Relief of tax allowed under section 90 JU000
Assessed tax 3.74.000
0 of assessed tax = T 3,74,000 x 0% =1 3,356,600
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Since the advance tax paid by Gamma [P) Ltd. {T 3,40,000] is more than ¥ 3,36,600, being 90% of the
assizssed tax [T 3,74.000), it Is not liable to pay Interest under section 2348,

Tuterest under section 234C

Particnlars 1
tux on total income (% 22,00,000 x 26%:) 5,7 2,000
less: Tax deducted at source 1,668,000
Less: Relief of tax allowed under section 90 20,000
Vax due on returned Income /Total advance tax payable 374000
\culation of int I bl | tign 234C:
| irre Date for Advange |Advance| Minimum % of tax due | Shortfall Interest

paymentof |taxpaidtll| tax | onreturned income to
- advance tax date payable |  be paid till date to
till date | avold interest u/s 234€

(%) Yo kL Amt (T) (%) (%)
1562024 | 45,000 15% | -12% 44,880 . Nil (See Note below)
| 1592024 | (35000 | 45% | 36% | 134640 - | Nil (See Note below)
| 15122024 | 235000 | 75% | 75% 2A0500 | 45500 | 45500 x1%x3
months =1 365
| 1532025 | 340,000 | 100% | 100% | 374000 | 34,000 | 34,000 1% =340 |

}m terest paysble under section 2340 (Nl + Nil + % 1,365 + 1 340 11705

Note; Since the advance fax paid hy?iamnm {P) Lid. on 13 June, 2024 is mare than 12% of the tax
due on returned income (Le, T 3,74,000) and the advance tax paid on 14 September, 2024 is more
than 36% of the tax due o returned Income, it 12 not liable to pay any interest under section 234€ in
respect of thase twao Quarters.

Lpe nnder section 234F
15,000 is payable uniler section 234F by way ol lee, since the return was filed after the due dare,

Other Mades of Recovery of Tax

Question 55

The tax assessment of Mr. Bimal was completed on 20.12.2024 ond the tax due was determined as 1
105 lakhs. The assessee has the following (1) Bank fixed deposit with SHI R 20 lakhs; (i} Receivable
from Sunder & Co Lrd ¥ 25 lakhs. He gifted a land to his son [aged 38 years) 3 vearsagn whose
present market value 15 ¥ 22 lakhs, He gifted a diamond necklace to his son's wite by a gift deed, He
owns a residential apartment in London acguired 13 years ago.

IMscuss against which of the movable/immovable property the Tax Recovery Officer can proceed
agatnst for recovery of L

Answer

i
e e T T T T T e e e e ey
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When an assessee is in default or Is deemed to be in default in making a payment of tax, the TRO may
draw up under his signature a statement in the prescribed form specifying the amount of arrears due
from the assessee and shall proceed to récover from such assessee the amount specified in the
certificate by inter alia attachment and sale of the assessee’s movable or immovable property,

The assessee’s movable or immovable property shall include any property which has been
transferred, directly or indirectly by the assessee to his spouse or minor child or son’s wife or son's
minor child, etherwise than for adequate consideration, and which is heid by, or stands in the name
of any of the perzons aforesald,

In the present case, Mr. Bimal had transferred his land 3 vears ago Lo his son who was 35 years old at
that time. He also gifted a diamond necllace to his son's wife. He also has bank fixed deposits,
recelvables from Sunder & Co. Ltd. and residential apartment in London.

The Tax Recovery Officer can proceed to recover the tax by attaching -

(1}  bank fixed deposits,

(i) receivables from Sunder & Co. Ltd;

(i) residential apartment in London.

He ran also proceed to recover the tax by attaching diamond necklace gifted Lo his son's wife,

However, he cannot proceed to recover the tax hy attaching the land which he transferred to
liis somr, since at the time ol transfer, kis son was major.

Question 56

Mr. Anand, a resident of Bangalore, has 2 house properties, one situated in Bangalore and the other
in Jaipur. The house property at Jaipur was purchased in April 2002 and the Bangalore house was
purchased durlog May 2012, Mr. Anand transferred his house property at Jaipur i the name of his
san, Prateek, on his 10% hirthday in July 2006,

in SepL 2024, TRD has served a notice on Mr. Anand for recovering outstanding tax arrears of T 150
lakhs relating to ALY, 2020-21 in respect of his proprietorship business, TRO simultansously attached
both houses for recovering the tax arrears along with interest.

Mr, Prateck has been staying in the house property at Jaipur with his wife for last 4 years after he got
separated from his father, The current value of house at Taipur is T 45 lakhs and Bangalore 1s T 90
lakhs.

Mr, Prateek seeks your advice on the validity of action taken by TRO in attaching the [aipur property.

Answer

When an assessee is in default or is deemed to be in default in making a payment of tex, the TRO may
draw up under his signature, 4 statement in the prescribed form specifying the amount of arvears
due from the assessee and shall proceed to recover from such assessee, the amount specified in the
certiflcate by inter alis attachment and sale of the assessee's immovable property.

The assessee's immovable property shall include any property which has been transferred, directly

or indirectly, by the assessee inter alia to his minor child, otherwise than for adeguine consideration,
and which is held by, or stands in the name of minor son. lmmoevable property so transferred to his
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minor child shall, even after the date of attainment of majority by such minor child, continue to be
included in the assessee's immovable property for recovering any arrears due from the assesses in
respect of any period prior to such date

In the present case, My, Anand has wransferred his Jaipur house property in July 2006, whin his son is
10 years old. He attained majority In July 2014, TRO has served a notice on My, Anand for recovering
outstanding tax arrears of 1 150 lakhs relating to AY.2020-21 in respect of his proprietorship
business. The Immovable property transferred to minor son continues to be includible in the
assessee’s immovable property for recovering any arrears due from the assessee, so far as the
same is in respect of the perind prior to the date of attainment of majority by such minor sen.

However, In the present case, since Anand’'s minor son Prateek attained the age of majority in
the year 2014, the action taken by TRO in attaching Jaipur property, for recovering arrenrs
relating to ALY, 2020-21, which falls after the date of attainment of majority, is not valid.

e e e 8 i P S 2 —- e
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CHAPTER - 11

Income Tax Authorities, Return Filing & Assessment Procedure

Powers of Income Tax Autharities

Question 1

Rajesh regularly files his return of Income eiectronically. While he was trying to upload his return of
ncome for assessment year 2025-26 on 31+ July, 2025 due date for filing the same, he found it
cxtremely difficult to do the same due to network problems and uldmately he became successful In
ruaking e-filing of his return only at 1 am: on 17 August, 2025. The return contained a claim for carry
forward of business loss of ¥ 3.10 crores. This circumstance was recorded In an e-mail addressed to
the competent meome-tax authority on 1* August, 2025, Rajesh made a request to the CBDT for
condonation of delay in fling the return of income,

Diseuss whether the CBDT has the power to condone the delay In filing the return of income and
permit carry forward of logs in the given circumstance,

Would your answer change, If the return contained o claim for carry forward of business loss ol $ 27
CrOTEs,

Answer

nection 112{2)(b) empowers the CBPT (o authorise any income tax authority to admit an application
a1 clatm torany exemptien, deduction, refund or any other relief under the Act after the expiry of
the poriod specified under the Act (o ovold genuine havdship in any casd or class ol cases, The
clatm for earty forward of lnss in case of Jate filing of a retarn is relatable to a claim arising under the
category of “any other relief available under the Act”, Therefore, the CBDT has the power to
condone delay in filing ol such loss return due to genuine reasons,

The [acts of the case ave similar to the case of Lodhi Property Company Ltd. v, Under Secretary, (ITA-
I}, Department of Revenue [2010) 323 ITR 0441, where the Delhi High Court held that the Beard has
the power to candone the delay in case of a return which was filed Iate and where a claim for carry
forward of losses was made, The delay was only one day and the assessee had shown justifiable |
reason for the delay of one day In [iling the retumn of income. If the deliy Is not condoned, it would
cauge genuine hardship to the assessee. Theretore, the Court held that the delay of one day in filing of
the return had to be condoned.

The CHDT Gircular No, 9/2015 dated 09.06.2015 expressly clarifies that the following authorities
to be approached for this purpose. specified the monetary limits along with following authorities to
be approached lor this purpose. The said monetary limies are revised wef 1.6.2023 vide Clroular
Na.7 /2023 duted 31.5.2023 prescribed as under:

{uantum of claim Concerned Income-tax Authority
L ) Where the claim s upta 1 50 lakhs Principal CIT ar CIT
l Where the claten 8 sbove € 50 lakhs but upto ¥ 3 crores Principal CCIT or CCIT
Whete the claim Is above ¥ 3 crores _ CEDT -

Applying the rationale of the above court ruling and the carification given (n CBDT Circular to the
case on hand, the CBDT has the power to condone the delay in lling the return of income of Mr,
Hajesh and permit carry forward of business loss of T 3.10 crores, since the delay of one hour

m
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st thue toa genuine and justifiable reason e, network problem while e-filing the return.,

qasctl o the clreular mentioned above, If the claim for carry forward of business loss is 2.7
arores, then, the Principal Chief Commissioner of Income-tax has the power to condone the delay.

Yuestion 2

Tue Director General of Income Tax after getting the Information that Mr, Mogambo is (n possession

of woavcounted cash of ¥ 50 lacs, Issued orders by invokdng powers vested in him as per section
v ia) Tor its seigure, Is the order for selzure of cash issued by the Director General of Income Tax

correct? 1l not, does the Director General of Income Tax have any other power o seize such cash?

ARSWer

The powers under section 131[1A) deal with power of discovery and production of evidence. They
i ol vonfer the power of selzure of cash or any asset. The Director General, for the purposes of
mdng an enguiry or investigation relating to any income concealed or likely to be concealed by any
pericn or class of persons within his jurisdiction, shall be competent to exercise powers conferred
under section 131(1), which confine to discovery and inspection, enforcing attendance,
cumzpelling the production of books of account and other documents and issuing commissions.
S, the power of selzure of unaccounted cash Is not one of the powers conferred on the Director
Gepoval under section 131(1A).

Howrver, under section 132(1), the Director General has the power to autharize any Additional
Frector or Additional Commissioner or Joint Director or |oint Commissioner etc, o seize money
eand as a result of search [Clause (i) of section 132(1)], if be has reason to believe that any
persnn i in possession of any money which represents whally or partly Ineome which has not heen
dinclosed [Clause (o] of section 132({1)]. Therelore, the proper course open to the Director General is

treise his power under section 132(1) and authorize the Officers concerned o enter the
premises where the cash is kept by Mr. Mogambo and sefze such unaccounted cash.

Guestion 3

e premises of Ganesh were subjected to a search under section 132 of the Act. The search was
uithoriged and the warrant was signed by the Joint Commissioner of Income-tax having jurisdiction
wwor the assesses, consequent to information in his possession. The assessee challenged the validivy
of search on the ground that scetion 132{1) does not smpower Joint Commissioner o authorise a
serch under the Act. Decicle the correceness of the contention ralsed by the assessee

Answer

Under section 132(1), the income-tax authorities listed thereln are empowered to authorise other
meome-tax authorities to conduct search and seizure operations, The authorities empowered to
Itsne puthorization include such Additional Director, Additional Commissioner, Jeint Director and
L Commissioner as are empowered by the CBDT to do so.

However, a Joint Commissioner can issue warranl of authorization only if he has bﬁﬂn
sprcitically empowered te do so by the CBDT. Therelore, only if the Joint Commissioner has not
L]

i e
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been specifically empowered by the CBDT to do su, the contention of the assessee would hold
good. If the Joint Commissioner has been duly empowered by the CBDT, then the contention
ralsed by the assessee would not be valid.

Question 4

The business premises of Ram Bharose Ltd. and the residence of two of its directors at Delhi were
searched under section 132 by the DD, Delhi. The search was concluded on 9.8.2024 and following
were also seized hesides other papers and records:

(i)  Papers found in the drawer of an accountant relating to Shri Krishna Lud, Mumbal indicating
detnils of various business transactions. However, Ram Bharose Ltd. is not having any direct or
indirect conmection of any nature with these transactions and Shri Krishna Ltd, Mumbal and
its directors,

(1) Jewellery worth 25 lacs from the bed room of one of the director, which was claimed by him to
b of his married daughter.

[iif) Papers recording certain transactions af income and expenses having direct nexus with the
business of company for the perlod from 1642020 to date of search. It was admitied by the
director that the transactions recorded in such papers have not been incorporated in books.

You are required Lo answer on the basis of aforesald and the provisions of Act, following questinns:

(a) What action the DDI shall be baldng in Tespect of the selzed papers relating to Shri Krishna Ltd,
Mumbai?

(b) Whether the contention ralsed by the director as to jewellery found from his bed-room will be
acceptable?

(c] What presumption shail be drawn ln respect nf the papers whith indicate Lransactions not
recorded In the books? :

Answer

(@) 'The authorised officer being oD Delhl s not having any jurisdiction over Shri Krishna Ltd,
Mumbal, and therefore as per section 132{9A), the papers seized relating to this company shall
e handed over by him to the Assessing Officer having jurisdiction over Shri Krishua
Ltd. Mumbal within a period of 60 days from the date on which the last of the authorisations
for senrch was executed for taking further necessary action thirenn,

(b) The contention raised by the Director will not be aceeptable because as per the provisions
of sub-section [44)(1) of section 132, where any books of account, other documents, money,
Bullion, jewellery or other valuables are found in possesslon or control of any person in course
of search, then, in respect thereol, It may be presumed that same belongs to that person.

[¢) As persection 132(4A), the presumptions in vespect of the papers, indicating transa ctions not
vecarded in the books but having direct nexus with the business of the company, are that the
same belong to the company, contents of such papers are true and the handwriting I
which the same are written is/are of the persons{s) whose premlses have been searched,
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(st of T 25 Japs was sefzed on 12.9.2024 in a search conducted as per section 132 of the Act. Tha
Lerene moved an appllcation on 27.10.2024 to release such cash after explaining the sources
Auoroul which was turned down by the department. The assessee seeks your opinion on, the
following issues:

] Can the department withhold the explalned money?
(1)  Ifyes, then to what extent and upta what peried?

AsWeEr

The proviso to section 132B(1](1) provides that where the person concerned makes an application

e Assessing Officer, within 30 days from the end of the month in which the asset was seized,
‘e release of the asset and the nature and source of acquisition of the asset is explained to the
sutisfaction of the Assessing Officer, then, the Assessing Oficer may, with the prior approval of the
principal Chiel Commissioner or Chief Commissloner or Principal Commissioner or Commissioner,
\ilewse the asset after recovering the existing Hability under the Income-tax Act, 1961, ete. oul of
such asset. ‘Existing lability', however, does not include advance tax payable: Snch asset or portion
thereol has to be released within 120 days from the date on which thelast of the authorizations for
searcis under section 132 was cxecuted.

in this case, since application was made to Assessing Officer within the 30 day period the amount of
existing Hability may be recovered out of the asset and the balance may be released within
120 days from date on which the last of suthorizations for seatch under section 132 was executed,

Note: It may he noted that one of the conditions mentioned above for velease of an asset is that the
nature and source of acquisition of the asser should be explained to the satisfaction of the Assessing
((feer. However, in this case, it has been given that thé assessee's application for release of the asset,
o+ il ning the sources thereof, was turned down by the Department. If the application was turned
duveis liy the Department due to the reason that it was not satisfied with the explanation given by the
Jesessee bs 10 the nature and source of acquisition of the asset, then, the asset (in this case, cash)
san it be released, since the condition mentoned above is not satisfied.

L

Ouestion 6

i thie course of search on 25.03.2025, assets were selzed, Examine the procedure lald down to deal
with such seized assets under the Act,

ANSWer

Section 1320 of the Income-tax Act, 1961 deals with the application of assets selzed under section
112 Such assets will be first applied towards the existing liability under the Income-tax Act,
1561, ett, Further, the amount of liability determined on completion of search assessment
Hneluding any penalty levied or interest payable in connection with such assessment] and in respect

wlhich the assessee is in default or deemed to bein default, may be recovered out of such assets.

Where the nature and source of acquisition of such seized assets is explained to the
witisfaction of the Assessing Officer, the amount of any existing liability mentioned above may be
pecovered out of such asset and the remaining portion, if any, of the asset may be releqsed, with
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prior approval of Principal Chiel Commissioner or Chief Commissioner or Princlpal Commissioner or
(ommissioner, as the case may be. The release must be made within 120 days from the date on
which the last of authorisations for search under section 132 or for requisition under section 1324
was executed, The assets would be released to the person from whose custody they were seized.

When the assets consist af solely of money, or partly of money and partly of other assets, the
Assegsing Offlcer may apply such money in the discharge of the Habilities referred to above and the
assessee shall be discharged of such liability to the extent of the money so applied. However, the
assels other than money may also be applied [or the discharge of such labilities If the complete
recovery could not be made from the money selzed or the money setzed was not sufficient.

(Juestion 7

The Assessing Officer within his jurisdiction under section 133A, surveyed a popular Cyber Café at
12 v'clock In night for the purpose of collecting information which may be useful for the purposes of
the Income-tax Act, 1961, The Cyber Calé is kept open for business every day between 2 pm, and 2
am. The owner of the Cyber Café (laims that tho Assessing Officer could not enter the caté in lale
night. The Assessing Officer wanted Lo take away with him the books of account keptat the Cyber
Café. Examine the valldity of the clalm mode by owner and proposed action of the Assessing Officer.

Answer 1

The Assessing Dficer can exercise his power of survey under section 133A only after
obtaining the approval, Assuming thit he has obtained such approval in this case, he 18 empowered
under section 133A to enter any place of business of the assessee within lus junisdiction only
during the hours at which such place is open for the conduct of business.

in the case given, the cyber cafe is open from 2,00 pan. to 2.00 a.m. for the conduct of business. The
Assessing Officer enterved the cyber cafe at 12 o'clock in the night which falls within the working
hours af the cyber cale. Therefore, the claim made by the owner to the effect that the 'Assessing
Officer could not #nter the cyber cafe at late night is not in accordance with law.

Further, as per section 133A(3)(1a), the Assessing Officer may, impound and retain in his custady
for such period as he thinks fit, any books of account or other documents inspected by him,
However, he shall not impound any boals of account er other documents except after recoarding his
reasons for doing 50, He shall pot retain in his custody any such bools of account or other
documents for a period exceeding lifteen days {oxclusive of holidavs).

Question 8

An Assessing Officer entered a hotel run by a person, in respect of whom he exercises jurlsdiction, at
B p.m. for the purpose of collecting information, which may be useful for the purposes of the Act as
per section 1338, The hotel s kept open [or business every day between 9 o and 9 pan, The
hntelier claims that the Assessing Officer could not enter the hotel after sunset.

The Asseesing Officer wants to take away with him the books of account kept at the hotel,

Examine the validity of the claim made by the hotelier and the proposed action of the Assessing
Officer with relerence to the provisions of section 1338 of the Income-to Act, 1961,
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Answer

Sectlon 1338(2) of the Income-tax Act, 1961 empowers an Income-tax authority to enter any place
of husiness during the hours at which such place Is open for the conduct of business, The hotel
4 open from 9.00 am, to 9.00 pm. for the conduct of business. The Assessing Officer entered the
hotel at B.OD pum. which falls within the working hours. The claim made by the hoteller to the
eHect that the Assessing Dfficer could not enter the hotel after sunsct is pot in accordance with Jaw,

Section 133B(2) provides that an income tax authority acting under this section shall, on no
wconunl, remove or cause to be removed from the place whereln he has entered, any books of
secotint, In view of this clear prohibition in section 1338(3), the proposed action of the Assessing
(iTicer to take away with him the books of account kept at the hotel is not valid in law.

Juestion 9

e Assessing Officer, with prior appreval of Chief Commissioner of Income-tax, under section
1434, surveyed Good Day Cyber Calé, which was within his jurisdiction, at 1 am. on L6.2024 for the
purpese of obtaining information which may be relevant to the proceedings under the Income-tax
Act, 1961, The Cyber Café is kept open for business eviery day between 2 p.o. and 2 am.

(n 15.6.2024, the Assessing Officer entered Bright Light Cyber Café which was also within his
jiisdiction at 11 p.m, for the Jurpase of collecting Informution which may be useful for the purposes
ul the Ineome-tax Act, 1961 as per section 133B. This Cyber Calé s kept open for business every day
between 12 noon to 12 midnight.

I bioth the above cases, the Assessing Officer impounded and retained in his custady for a period of
12 days (inclusive of halidays), books of account and other documents inspected by him, after
recording reasons for deing so. The Assessing Officer, however, did not take prior permission from
the Commissioner for doing so.

Mhe owners of these Cyber Cafés claim that the Assessing Officer could not enter the calé alter sunset
and take away with him the books of account kept at the Cyber Café, Also, the owner of Bright Light
Cyber Caté claimed that the Assessing Officer cught to have obtalned the prior approval of the
(ommissioner before entering the Café, Examine the validity of the claim made by the owners and
the action of the Assessing (tficer in both the cases.

Woruld your answer change if the Assessing Officer had surveyed Good Day Cyber Café only for the
purpose of verifying whether tax has been deducted/collected at source in accordance with the
provisions of the Income-tax Act, 19617 Examine.

Answer

in this case; since Assessing Officer has obtained prior approval of the Chiel Commissioner, he is
cmpowered under section 133A to enter any place of business of the Good Day Cyber Cafe,
which was within his jurisdiction, only during the hours at which such place is open for the
conduct of business. It is only in caze he wishes to enter any other place, other than the place of
tsiness, he has to do so before sunset.

ool Day Cyber Cafie is open [rom 2.00 pm. to .00 am. for the conduct of business. The Assessing

i
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Officer entered the cyber cafe at 1 am. which falls within the worldng hours of the cyber cafe.
Therefore, the claim made by the owner of Good Day Cyber Cafe (o the effect that the Assessing
Officer could not enter the cyber cale after sunset 1 not correct.

Further, as per section 133A[3){ia), the Assessing Officer may, impound and retain in his custody
for such period as he thinks fit, any books of account or other documents Inspected by him,
However, he shall not impound any books of account or other documents except after recording his
reasons for doing so. He shall not retain in his custody any such books of account or other
documents for a period exceeding 15 days (exclusive of holidays) without obtaining the approval
of the Principal Chief Commissioner or Chiel Commissioner or Principal Director General or Director
General or Principal Commissioner or Commissioner or Principal Director or Director therefor, as the
cise may be, In this case, since the Assessing Officer hax recorded his reasons for impounding and
the period of retention is only 12 days {inclusive of holidays), prior approval of higher authorities is
not required for this purpose.

Hence, the action of the Assessing Officer in enterlng the premises at 1 am. and impounding and
retaining books of account and other documents inspected by him for 12 days is within the powers
of survey conferred on him under section 1330

However, in case the Assessing Officer had surveyed the Cyber Café omly for the purpose of
verifying whether tax has been deducted/collected at source in accordance with the provisions of
the Income-tax Act, 1967, then, he cannot impound and retain books of account inspected by him,
by wirtue of the restrictions laid down in section 133A024) read with the proviso to section 133A(3).

Bright Light Cyvber Cale

Section 133B empowers an income-1ax authority to enter any place of business during the hours
al which such place Is open lor the conduct of business for the purpose of collecting
information which may be useful for the purposes of the Income-tax Act, 1961, The Cyber Cafe 15
open from 12 noon to 12 midnight for the conduct of business. The Assessing Officer entared the
hetel at 11 pom. which fell within the working bours. The claim made by the Cyvber Caté owner to
the effect that the Assessing Otficer could not enter the Cyher Cale after sunset is not in accordance
with law. Also, in case of section 1330, the prior permission of Commissioner or any other higher
authority is not required.

Section 133B(3) provides that the Assessing Officer acting under this zection shall, on no account,
remove or canse to be removed from the place whervin be has entered, any books of sccount. In
view of this clear prohibition in section 1338{3), the action of the Assessing Officer in impounding
and retaining with him the books of account kept at the Bright Light Cyber Cafe Is not valid in
laaw,

e e e e e e e et
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Return Filing and Self-Assessment
Question 10

State with reasons whether return of income Is to be fled in the following cases for the Assessment

Year 2025-26:

(I) Mr. X & resident individual, aged B0 years, has a total income of 4 285,000, He has claimed
deduction of ¥ 1,50,000 under section 800, Long-term capital gaing of T 80,000 is not taxable

by virtue of the exemptlon available upto specified threshold under section 112A. Assume that
he has not opted for the special provistons under section 1158AL

Would your answer change if Mr. X has incurred ¥ 1,05,000 wowards payment of electricity bills
during the year?

(i) ABC apartnership firm, has a loss of ® 10,000 during the year,

(iii) A registered assoctation, eligible for exemption under section 10(23R), has income from house
property of T 6,60,000,

(iv] Mr. Y, aged 45 vears, an employee of ABC (P) Lid, draws a salary of T 590,000 and has income
from fixed deposits with bank of ¥ 10,000. e has opted for section T15HAC,

Answer

s, | 1sfiling of Reason

| Nn. | return

. required?

| = ;
(i Mo As per the provisions of section 139(1), every person, whose lotal income

without giving effect to the provisions of Chapter Vi-A exceeds the maximum
amaunt not chargeable to tax, is requured to furnish the return of income for the
relevant assessment vear on or befere the due date, The gross total incume of Mr.
¥ befors giving effect to deduction of 2 1,50,000 under sectién DO 1s T 4,35.000,
which i¢ less than the basic exemption limit of ¥ 5,00,000 applicable to an |
individual aged B0 years or more. Therefore, Mr. X need not furnish his |
return of income,

Note - Yes, the answer would change, since Mr. X has Incurred expenditure of
an amount exceeding T 1 lakh towards consumption of electricity. Hence, he
would have to file his return onor before the due date u/s 139(1),

- e mrre—

ﬁ Yos As per sectlon 139(1), it is mandatory for a firm to furnish its return of
income or loss on or before the specified due date, Therefore, M/s ABL has to
Futnish its Feturn of 1oss on or before the due date under section 139(1}), even ifit
has ncurred & loss.

{-tll-E]_' Yos As per section 13'?:‘[:1'{]1 every institution referred to, inter alla, In section
10{23H), whose total income without giving effect to the provisions of
section 10 exceeds the maximum amount not chargeable to tax, is required
to furnish the return of income for the relevant assessment year on or before
the due date under section 139(2].
| 11 the above case, the registered association has income from house property of

L . = i

AIR1CA Carcer Institute (ACI)
Page 11.8

373




Income Tax Authorities, Return Filing & Assessment Procedure
i e L R L e T -

T 660,000 before exemption under section 10, which exceeds the basic
exemption limit of © 300,000, Therefore; it is under an obligation to furnish its
return of income.

L) Yes As per the provisions of section 13%{1), every person, whose gross total income
exceeds the maximum amount not chargeable to tax, is required to furnish the
return of income for the relevant assessment year on or before the due date. Mr.
Y's salary income is 3 515,000 (Le, T 590,000 less standard deduction of 2
, 75,000), The gross total income of Mr. Y is 3 5,25,000 (3 515,000 + % 10,000)
which exceeds the basic exemption limit of T 3,00,000 applicable to an

individual as per default regime of section 115BAC. Therefore, Mr. Y has to
furnish his return of income.

(uestion 11

Fir, Hari, aged 65 years, is a resident and ordinarily resident in India for the ALY, 2025 -26. He owns a

house property in Dubai, which he purchosed on 30.4.2015, and he also has a bank account in the
Biank of Dubai,

Mr. Hari contends that since his toral income of 3 280,000, comprising of income from house
property and banle interest, 5 less than basic exemption lmiy be need not file his retuen of income.

Discuss the correctness of the above contention of Mr. Harl. Assome that he has not apted for the
precial provisions under section 1158BAC

Answer

The contention of Mr. Harl Is not correct.

Section 139(1) requires every resident other than not ordinarily resident, who at any time during the
previous year, holds as a beneficial owner or otherwise, any asset [inciuding financial interest in
any entity) located ontside India or has signing authority in any sccount located outside India
or is o beneficiary of any asset located outside India, to file 2 return of income compulsorily
whether or not he has income chargeable to tux. Mr. Hari has a house property in Dubai and a bank
account (n the Bank of Dubat. Therefore, Mr. Hari has to file his return of income mandatorily,
even though s twtal income of T 280,000, comprising solely of income from house property and
Pomic interest, is less than the basic exernption limit of T 3,00,000 applicable ro a senior citizen.

YJuestion 12

SmL Kanti, aged 49 years engaged (n the business of growing, curing. roasting and grounding of
cofiee after mixing chicory had a total income of ¥ 6,00,000 from this business which was her only
source of incoms during the vear. She consults vou to have an opinion whether she is required to file
return of income for the AY. 2025-26 as per provistons of sectlon 139{1).

Would your answer change if she had travelled to USA during the year and Incurred ¥ 2,20 lakhs for
the same?

Answer
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"he clartfication regarding filing of return of income by the coffee growers being individuals covered
le 7B of the Income-tax Rules, 1962 i% given in Circular No.10/2006 dated 16102006,
According to the Circufar, an individual denving income from growing, curing roasting and
dounilling of coflee with or without mixing chicory, would not be required to fle the return of
incoipe if the aggrepate of 209 of hiz or her income from growing, curing, roasting and grounding of
coffee with or without mixing chicory and Income from all other sources llable to tax in accordance
with ihie provisions of this Act, is equal to or lass than the bastc exemption Himit prescribed in the
First Schedule of the Finance Act of the relevant year.

i Thir case, Smt, Kann has a total income of % 6,00,000 from this business, which was her only source

Jloncome for the year. 40% of her lotal income works out to T 2,30,000, which Is less than the
basic exemption limit of T 3,00,000 {under section 115B84C, being default regime) / 7 2,50,000
(il vyt ing for normal provisions) in respect of an individual assessee. Therofore, Smt. Kantl Is not
regjuircd to file a return of income as per the provisions of section 132(1).

if Smi. Kantl had travelled to USA during the vear and Incurred ¥ 2.20 lalkhs on such travel, she
wortlo e required to mandatorily file a return of income on or before the due date u/s 139(1).
pevn (hough ker total income does not exceed the basic exempticn Limit,

Ouestion 13

Loeping In view the provisiens of mandutory filing of return of Income, please comment on the
following, whether the following persons are required to file their return of intome g5 per provisions
of livorne-tax Act for ALY, 2025-26:

@ Mo A incurred expenditure of T 2.40 lakhs for his wife for travel to a forsign cotntry. [lis
taxableincomeis T 2,25 lakhs only.

¥ &

(B Total turnover of the bustwese of Mr. B far FY. 2024+25 i< 73 Inlths but }:ruFIl from the samma
Luginess is 4 2,10 lakhs, He has oo other income.

ANSWED

Al I the present case, since Mr. A has incurred expenditure of 2,40 lakhs which exceeds % 2
takhs for his wife for travel to a foreign country, he is required to file return of income
though his total income of T 2.25 lakhs {s lower than the basic exemption limit of T 2.50 lakhs.

(it} In this cage, since Mr. B's turnover from business for the P.Y.2024-25 is 3 73 lakhs which
cxceeds the threshold limit of ® 60 lakhs specitied for mandatory filing of return of income,
hir has to file return of his income though his total income of ¥ 2,10 lakhs 15 lower than the
linuie exemption limit of ¥ 250 lakhs.

Question 14

Examine whether the following persons are required to file return of income for AY. 202526, giving
hiriel reasons for your answer -

1) Mr. Albert; aged 31 years, whose turnover [rom busimessis T 71 lakhs for the PY.2024-25 and

whose total imcome computed as per books of account Is ¥ 2 lakhe, This is the frst vear of his
|
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business. He has no other income. He is not claiming any deduction under Chapter VI-A or
section 10AA He does not opt for Section 115BAC.

(if) Mr. Ashish, aged 42 years, has gross recelpts of 5 lakhs from profession and profits and gains
of T 2.50 lakhs {[computed) from profession for the P.Y, 202425, In addition, he has interest of
1 4 lakhs on [ixed deposits and 3 50,000 from savings bank account. He does not opl for Section
115BAC,

(iif) M/s. ABC & Co,, alaw firm, whose gross receipts from profession for PY.2024-25 is 19 lakhs.

(iv] XYZ (P) Ltd which has incurred expenditure of an amount of 3 95,000 towards consumption of
clectricity In the F.Y.2024-25.

(v) Mr Vallish, aged 58 years, who has deposited ¥ 50 lakhs in his savings bank account with 5B]
on 28t March, 2025, The said sum was received as a gift from his son, Mr. Rishi, aged 30 years,
who s employed In a company, Mr, Vallish used the sald sum to purchase a flat for T 30 lakhs
on 254 April, 2025 for self-residence. The balance money was transferred to a 1-year fixed
deposit on 268% April, 2025. Mr. Vallish does not maintain any other bank account. He is not in
recelpt of any other source of income other than interest on this lixed deposit. He does not opt
for Section 115BAC,

Answer

Requirement of filing return of income
(1 Yes, Mr. Albert is required to file his return of income.

As por section 139{1)[b}, an Individual is required to fle s return if his total income, without
giving effect to deductions under, inter alia, Chapter VI-A and section 10AA, exceeds the hasic
exemption fimit In this case, Mr, Albert’s total income of 1 2,00,000 s lower than the hasic
exemption Hmit, However, such person referced to in section 13%{1)(b) who Is not required to
file his return on account of his total income being lower than the basic exemption limit would
be required o file return of income if, inter alin, his wrnover in business exceads I 60 lakhs.
In thlg cace, since Mr. Albart’s turnover from business for the P.Y.2024-25 s T 70 lakhe, he has

to file return of his iIncome.
(i}  Yes Mr. Ashish is required to file bis réturn of incoma.

Mr. Ashish's total income without giving effect to Chapter VI-A deductions is ® 7 lalchs [T 2.50
lalchs from profession + T 4 lakhs interest on fixed deposits + 3 0.50 lakhs interest on savings
hank account], which exceeds the basic exemption limit. Hence, he is vequired to file his
return of income as per section 139(1)(b).

Note - The threshold Hmit of T 10 lakhs for gross receipts in professian has to be looked into
only in a case where an individual réferred to in section 139(1)(b] s not required to file his
return of income thereunder Le, only If Ashish's total income without giving effect to Chaprer
VI-A deductions is lower than the basic exemption lmit.

(ti) Yes, M3 ABC & Co.is required to file its return of income.

As per section 139 1){a). a firm is compulsorily required to file its return of income. The
threshold limit of ¥ 10 lakhs for gross receipts in profession is relevant only for & person other
than a company or a firm.

(Iv] Yes, XYZ [P) Ltd. is requlred to file Its return of income.
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e per sectlon 139(1)(a), a company has to mandatorily file its return of income, The
conditdon of filing of return of income where expenditure towards consumption of electricity
exceads T 1 lakh applies to a person other than a company or a firm,

v Yes Mr Vallish Is required to file his return of income.

(iifr of ¥ 50 lakhs received from son Is not taxable under section 56{2)(x) in the hunds of
Mr. Vallish, since his son is his relative, and gifts from a relative are excluded from the
spplicability of section 56(2)(x). The only income of Mr. Vallish would be interest on
cvings account for a periad of 4 days from 28% March, 2025 to 31¢ March, 2025 on ¥ 50
Alshs, which would be lower than the basic exemption limit. As per section 139(1)(b), an
inddividual s required to file his return if bis total income exceeds the basic exemption limit. In
thiv case, Mr. Vallish's total income is lower than basic exemption limit,

L uwever, such person veferred to in section 139(1)(b) who is not required to file his return on
account of his tobsl income being lower than the basic exemption lmit would be required to
(e relurn of income il inter alia, the deposit in his savings account is T 50 lakhs or more
cluring the previous year.

Since a deposit of T 50 lakhs has been made in the savings account of Mr. Vallish in the
PY 2024-25, he is required to file his return of income.

(juestion 15

1 Tavi Prakash, a resident Indian aged 52 years, gilted a sum of T 30 Jakhs to his wite Mrs. Sudha on
ceasion of her 500 birthday. Out of the said sum, Mrs. Sudha purchased a car for 3 2952000

inclusive of R0 charges of T 2,015,000, insurance of T 51,575, extended warranty of ¥ 25255 and

wrorsories charges of 2 35,460 during the BY. 2024-25, These charges were shown separately [n the

ivoice, Mrs. Sudha's furnished her Aadhaar No, to the dealer, She is a housewife and does nut have

Wy income except rental income of T 25,000 pam. in respect of a house property pifted to her by her

father.

M Mani Prakash is of the opinion that his wife is not required to furnish return of income, since her

total Lcume does not exceed the basic exemption limit, Examine,

Answer

M=, Sudlia’s income from house property would be T 2,10,000 (T 3,00,000 less 30% of net annual

lie), Singe this 1s ber only source of income, her gross total income /total income would be 1
2 10,000, which is lower than the basic exemption limit. Hence, she is not required file her
return of Income as per section 139{1)(b], since her gross total income /total income does not
cxoeed the basie exemption limiL

However, clause (iv] to seventh provise of section 139(1) provides that a person {other than a
company or a firm) who bs not required to furnish a return u/s 139(1) has to furnish return on or
Lisfore the due date (f he/she falfills such other conditions as may be prescribed under Rule 12AB.

Rule 12AB, inter alia, prescribes that any person other than a company or a firm, who is not required
w0 furnlsh a return under section 139(1), has to file income-tax return in the preseribed form and
nanner on or belore the due date il the ageregate of tax deducted at source and tax collected at
sonrce during the previous year, in case of such person, is 1 25,000 or more, .
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Accordingly, it has to be examined whother, in Mrs. Sudha's case, the requirement to file return arises
due to TDS/TCS, In her case, exceeding T 25,000 in the year,

As per section 206C[1F), every person, being a seller, wha recetves any amount as consideration for
gdle of a motor vehicle of the value exceeding % 10 lakhs, has to collect tax from the buyer @1% of the
sale consideration.

Accordingly, dealer of the car is required to collect tax at source of T 26,247 @1% on ex-
showroom price Le, ¥ 26,24,710 (3 29,52,000 - T 2,15,000 - ¥ 51,575 - 1 25,255 - 1 35460) from
Mrs. Sudha, belng the buyer of the car.

Hence, as per the seventh proviso to section 139(1) read with Rule 12ZAB, Mrs, Sudha is required to
mandatorily file her return of income, even though her gross total income/total income does
not exceed the basic exemption limit, since tax collected at source during the year, in her case
15 126,247 which exceeds the threshold of T 25,000,

fjuestion 16

State whether the following assessees have to file return of income and if so, the due date for the
assessment vear 2025-26:

(1] A registerea trage union, eligible for exemption wnder section 10{24], having income from iet
aut property of ¥ 1,00,000

(i} A public trust hospltal having an aggregate annual recoipt of T 505 lacs and avalling exemptlion
of 3 4,10,000 under section 11 with total income of § 2,40,000).

Anpswer s

(i)  Aregistered rrade unlop Is having income from house property, which s exempt u/s 10(24).

Section 139(4C! mandates filing of return enly when the total income exceeds the
maximunt amount which is not chargeable to tax withoul giviag effect to the provisions
of section 10. In this case, even without giving effect to section 10(34), the total mcome of the
registered trade union is below basic exemplion limit and therefore, there is no
mandatory requiremnsent to file the return of income.

(i) Since total income without giving effect to exemption u/s 11 35 3 550,000, which exceeds
basic exemption Hmit, trust has te lile its return of income by 212 October, 2025,

Question 17

An assessee sustained a loss under the head “Income from house property” in the previous year
relevant to the assessment year 2025-26, which could not be set off against mcome from any other
head In that assessment year, The assesses did not furnish the return of loss within the tHme allowed
under section 139(1) in respect of the relevant assessment vear. However, the assessee filed the
return within the time allowed under section 139(4). Can the assessee carty forward such loss for set
off against income from house property ol the next assessment yoar?

Answer
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Soction 139(3) stipulates that an assesses claiming carry forward of loss under the heads "Profits
1ol gains of business or profession” or "Capital gains” should furnish the return of loss within the
time stipulated under section 139(1). There Is no reference to loss under the head “Income from
linuse property” insectlon 139(3). The assessee; in the instant case, has filed the return showing loss
[rom property within the time prescribed under saction 139{4). The assessee is, therefore, entitled
ty carry forward such loss for sct off against the income from house property ol the
stibsequent assessment year.

(jnestion 18

The Assessing Officer issued a notice under section 142(1) on the assessee on 24™ February, 2026
calling upon him to file return of income for Assessment Year 2025-26. In response to the said notice,
riwe assessee furnished a return of loss and claimed carry forward of business loss and unabsorbed
depreciation, State whether the assessee would be entitled to carry forward as claimed in the retun,

Aunswer

As per the provistons of section 139(3), any person who has sustained loss under the head "Profit
antl gains of business or profession’ is allowed to carry forward such a less under section 72(1)
af section 73(2), only if e has filed the return of loss within the time allowed under section
149(1). Also, the provisions of section 80 specify that a loss which has not been determined ag per
the return filed under section 139{3) shall not be allowed to be carried forward and set-off under,
lnter alin, section 72(1) (refating to business loss) or section 73{2) (losses in speculation business) or
stetion 74{1) (loss under the head “Capital gains”) or section 74A{3) {loss from the activity or
awning and maimaining race horses] or section 73A (Joss relating to a “specified business”).
However, there is no such condition for carry forward of loss from house property under
section 718 or unabsorbed depreciation under section 32,

In the given case, the assessee has filed its return of loss in response to notice under section 142(1).
As per provisions stated above, return liled by the assessee in response to notice under section
L42(1) Is a belated return and therefore, benefit of carry lorward of business loss under
seution T2(1) or sectlon 73(2) or section 73A shall not be available, The assessee shall, however be
entitied to carry forward the unabsorbed depreciation as per provisions of section 32(2].

(hieston 19
Discugs the correctness or otherwise of following proposition In context of the Incomu-tax Act, 1961

A fresh claim before the Assessing Officer can be made only by [ling 4 revised return and not
otherwise.

Answer

This proposition is correct. A return of income filed within the due date under séction 139(1) ora
belated return filed under section 1394) may be revised hy filing a revised return under section
139(5) where the assessee finds any omission or wrong statement in the original retorn
subject to satisfying vther conditions, There i$ no provision in the Income-tax Act, 1961, to make

¥
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changes or modification in the return of income by filing a letter before the Assessing Officer. The
revised return can be flled at any time before three months prior to the end of relevant assessment
year or before completion of assessment, whichever is carller. In a case where a return of income has
heen filed within the due date under section 139{1) or a belated return is filed under section 139(4],
the only option available to the assessee to make an amendment to such return is by way of filing a
revised return under section 139(5). Therefore, a fresh claim can be made before the Assessing
Oificer only hy filing a revised return and not otherwise, The Supreme Court, in Goetze (Indla)
Ltk ws, CIT (2006) 284 TR 323, has held that there is no provision in the Income-tax Act, 1961 to
allow an amendment in the return of income filed except by way of filing a revised return,

Question 20

Ram, an individual, filed his return of income for the assegsment year 2025-26 on 1562025, He later
discovered that he had not claimed deduction under section B0C in the said return thoeugh he had
npted for the normal provisions of the Act, He claimed the said deduction through a letter addressad
to the Aszessing Officer. The Assessing Officer completed the assessment without allowing the
deduction elalmed by Ram, 1= the Assessing Officer justified in doing s0?

Answer

The Supreme Court has, ¥n Goctue [Tndic) Led, v, CIT (2006) 284 ITR 323, ruled that the assessing
authority has no power to entertain a claim for dedoction made after (lling of the return of
meome glherwise than by way of a revised return. In the instant case, Ram has claimed the
deduction under section 80C, which he omitted to claim in the original return of incorne, through a
letter addressed to the Assessing Ollicer and not by filing a revised return under section 139(5). In
view of the decision of the Supreme Court clied above, the Assessing Officer was justified in
completing the agsessment without sllowing the deduction under section BOC,

Question 21

What will be the consequences when Mr. Raghav made payment of 3 75,000 in cash to 3 mavel agent
for his travel ta Saudi Arabla to be undertaken for business purposes by quoting intentionally the
wrong PAN? Would your answer be difforent it such cash payment was made for his travel 1o Nepal,
instead of Saudi Arabia?

Answer

1T @ person who is required to quote his permanent account number in any document referred
to In section 139A(5)(c}, quotes a pumber which is false, and which he cither knows or believes to
b false or does not believe to be true, the Assessing Officer may direct thal such a person shall pay
by way of penalty a sum of T 10,000 under section 272B(2).

In the given case, If Mr. Raghiv travels to Saudi Arabla and pays his travel agent cash in excess of 3
50,000, such a transaction s covered by section 139A[5)(c) read with Ruale 1148 and therefore, Mr.
Raghav has to quote hus PAN, Since Mr. Raghav has misquoted his PAN, penalty under section
L74B(2) 1= leviable, Mr. Raghav hag to be given an eppoertunity of being heard in the matter. If Mr
Raghav [s not able to prove that there was a reasonable canse for the sald failure, penalty under
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section 2728(2) would he imposable,

The answer would remain the same even if such cash payment was made for his travel to Nepal.

Question 22

¥, an individual, has got his books of account for the year ending 31.3.2025 audited under sectlon
44AB, His total incoms for the assessment year 2025-26 is T 5,20,000. He desires to know if he can
furnish his return of income through a Tax Return Preparer.

Answer

Section 1398 provides for submission of return of income through Tax Return Preparers. It
empawers the Central Board of Direct Taxes (CBDT) to frame a scheme for the purpose of enabling
any specified cass or classes of persons to prepare and furnish their returns of income
through Tax Return Preparers. Specilled class or classes of persons have been defined to mean
any person, other than a company or a person whose accounts are required Lo be audited
under section 44AB or under any other existing law, whi is required to furnish a return of Income
under the Act. Thus, companies and persons whose sccounts are linhle for tay audit under section
44AR do not fall within the definition of ‘specified class or classes of persons’ and consaguently,
cannot furnish their returns of income through Tax Return Preparers, In the instant case, the books
of account of X have been audited under section 44AR. As such, he cannat fornish his return of
income through a Tax Return Preparer.

Question 23

Mr. X would fike to furnish his updated return for the AY. 2025-26. In cuse he furnished his updated
return of income, lie would be liable to pay € 2.50,000 towards tax and T 35,000 wwards interest
atter adjusting tax and interest p:ajd at the time filing earlier return. You are required to examine
whether Mr. X can furnish updated return

(il ason313.2027
{il}] asom28.22023
(i) ason 3152028

If yes, compute the amount of additional income-tax payable by Mr. X at the time of [iling his updated
return. '

Would your answer be different with respect to filing of updated return In case of (H) above, where
he has recelved o notice under section 147 for the sald AY. 2025-26 on 23.7.2027

Answer

Mr. X may furnish an updated return of his (ncome for AY. 2025-26 atany time within 24 months
from the end of the relevant assessment year Le, 3132028,

Accordingly, Mr, X can furnish updated return as on 31.3.2027 and on 2842028, However, he caninol
furnish such return as on 31.5.2028, since such date falls after 31.3.2028,

Mr. X would be liable to pay additional income-tax "
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(2 E%Iurmx and interest payable, if updated return is furnished after the expiry of the time

limit available under section 139(4) or 139(5) i.e, 31= December 2025 and before the expiry of 12
months from end of relevant assessment year Le, 31.3.2027

@50% of tax and interest payable, if updated return is furnished after the expiry of 12 months
from end of relevant assessment year Le, 31.3.2027 and before the expiry of 24 months from end
of relevant assessment year Le, 31.3.2028,

Accordingly, Mr. X Is liable to pay additional income-tax in case he furnished his updated return as on
L) L3.2027 - 171,250 [25% of 2,85,000, being tax of ¥ 2.50,000 plus interest of T 35,000]
(i} “H.22028 of ¥ 1,42,500 [50% of 2,685,000, being tax of T 2,50,000 plus interest of ¥ 35,000]

He cannot furnish updated return where he has received notice ufs 147, since proceeding for
weome escaping assessment for the AY. 2025-26 are pending.

Juestion 24

Mr., Ram, who gets his accounts audited under section 44AB filed his original return of income under
section 139 for AY 2024-25 on 28122024 declaring Income of T 12 lakhs and for AY.2025-26 on
30.10.2025 declaring loss of 5 lakhs.

(N He wants to file an updated return ol income umlr.r section 139(BA) for A.‘f 202526 on
A0,11.2026 declaring total income of T 7 lakhs, Can he do s0? Examine.

) Rased on your answer to (1), whit would be the time lmit for completion of assessment undar
section 143(3) in respect of AY-2024-25 and AY. 2025267

Answer

(i)  Yes, he can do so. If 2 person has a loss (nany previous year and has furnished a return of loss
under section 139(3) on or before the due date of filing return of income u/s 139(1), he shall
be allowed to furnish an updated return, if such updated return is # return of income,
Accordingly, in this case, since the original return of Mr, Ram was filed on the due date u/s
LA9(1] e, on SLTLZOZE, he eam file an npdated return within 2 years [rom the end of
A.Y.2025-26, e, on or before 31.3.2028. Accordingly, he can file an updated return of Income
on 30.11.2026 declaring total income of T 7 lakhs, after paying tax due on such total income
Along with interest under section 2348 and sectlon 234C and additional income-tax at 25%
of aggregate of tax and interest payable [since the updated return is filed before 31,2.2027, i.e.
nefore 12 months from the end of AY.2025-26).

(i)  The time limit for completion of assessment for A.Y.2024-25 would be 31.3.2026, being 12
months from the end of the assessment year,

The time limit for completion of assessment for A.Y.2025-26 would be 31.3.2028, Le. 12
months [rom the end of F.Y.2026-27, being the financial year in which the updated retum
was furnished.
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Assessment by Department

Question 25

The Assessing Officer within the powers vested in him under section 142(24), while examining the
accounts of PNF Lid, had ordered to get the same audited. The company challenges this order on the
ground "that the opportunity was not provided to them by the Assessing Olficer prior to passing of
anch an order”, Decide the correctness of the action of the Assessing Officer.

AnsSWer

As per the proviso to section 142(24), the Assessing Officer shall not divect the assessee to get the
accounts audited unless the assessee has heen given a reasonable opportunity of being heard,

Vherefore, in this case, the order of the Assessing Officer is not valid, since the assessee was nol
given an opportunity of being heard prior to passing of such order.

Question 26

Mr. johm, was directed to carry out a special audit of his accounts under section 142(24) on 1.8.2024,
without giving him an opportunity of being heard.

Answer the follgwing questions in this regard:

{l}]  Can the assessee contend that since reasonable opportunity of being heard Is not provided to
him by the Assessing Offfcer, such notlce requiring the special audlt of accounts Is nut valid?

{1} 1Fthe assessee decldes to get his books of account audited under section 142(24), what will be
the due date by which he has to submit the audit report (induding the extended time, If any,
allowed to him)?

(i) If the assessee intentionally. does not comply with the directions, How much penalty can be
levied on him? v

(v For Giflure to get the books of account audited ‘under section 142{ZA), can prosecution
proceedings be lamched against the assessee? If yes, what will be the quantum of punishment
{or such defanlt?

Answer

(i}  As per the proviso to section 142{2A), Assessing Officer shall not direct the assessee to get the
accounts audited unfess assessee has been given a reasonable opportunity of being heard.

Accordingly, contention of the assessee that notice requiring special audit & not valid since
reasonable opportunity of heing heard has not heen provided to him is correct,

W) The maximum perfod (including extended time, If any, allowed) within which the assessee has
to submit his apdit report is 180 days from 1.8.2024, being the date on which direction to carry
out a special oudit of accounts under section 142(2A) ts received by the assessee. Accordingly,
in this cise, the assessee bas to submit his audit report by 27.1.2025,

(iii) Penalty of 2 10,000 is leviable under section 272411)(d) for fallure to comply with a direction
Issued under section 142[2A).
N

T N e L e e e L A T L T e R T T e
BY CA ATUL AGARWAL (AIR-1)

| AIR1CA Career Institute [AC)
Page 11.18

383




Income Tax Authorities, Return Filing & Assessment Procedure

(iv] If the assessee willfully fails to comply with a direction fgsued to him under section 142(2A), he
shall be punishable with rigorous imprisonment for a term which may extend to one year
and with fine under section 27600,

Question 27
State with brief reason, whether the following statements are true or false:
(i)  Expenses ol special audit conducted under section 142 shall be paid by Central Government,

(ii] Even without rejecting the books of account, if any, maintained by the assessee, the Assessing
Officer can thake 4 reference to the Valuation Officer under section 1424 for estimating the
cost of consteuction of an immuovable property.

(iif) Where a notice under section 143(2) Is lssued to the assessce, it is not reguired 1o process
under section 143{1], the return of Income filed by the assessee,

Answer

(1) The statement s true

Where the direction for special audit ig issued by the Assessing Officer, the expenses of, and
incidental ro, such special audit, shall be determined by the Principal Chief Commissioner or
Chiof Commissioner or Principal Commissloner or Commissioner In accorddnce with the
prescribed guidelines. The expenses so determined shall be paid by the Central Government.

(i} The statement is true e

Section 142A[2) provides that the Asscssing Officer may make a reference to the Valuation
Officer whether or not he is satisbied about the correciness or completeness of the accounts of
the assessee. Thus, even without rejecting the books of accounts maintained by the assessee,
the Assessing Officer may make reference to the Valuation Officer under section 1424

f(iii} The statement is false

Processing of a return under section 143[1) v necessary even where a notice has been Jasued
to the assessee under section 143(2).

Question 28

Examine whather the Assessing Officer has the power to male any adjustment to income disclosed
by the assesses in the return of income in course of processing the return under section 143(1)7

Answer

The procedure to be followed for summary assessment is contained in section 143{1), As per section
143(1), the rotal income or lpss of an assessee shall be computed after making the following
adjustments to the returned income:

(1) any arithmetical ervor in the return; or
(i) an incorrect claim, if such incorrect claim is apparent from any Information In the return.
(i}  disallowance ofloss claimed, If return is filed beyond due date /s 139[1)

e e ———
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w
(iv] disallowance of expenditure or increase In income indicated in the audit report but not

Laken into account in computing the total Income in the return

(v disallowance of deduction claimed under section LOAA or under any of the provisions af
Chapter VI-A under the heading "C.—Deductions in respect of certain incomes”, If return js
filed beyond due date u/s 139(1)

No such adjustment shall be made unless ag Intimation Is given to the assessee of such adjustment

cither in writing or electronic mode. Further, Assessing Officer shall make any adjustment after
ansiclering the response received from the assessee, if any, Where no response is received with 30
|-v ol the issue of such notice, the above adjustment can be made.

Jar the purpose of section 143{1), "an incorrect claim apparent from any information in the retum’
sneang gach elaim on the basis of an entry, in the return of income:

[} of an item, which is inconsistent with another entry of same or some other item in such
returm;

(il I respect of which, the infermation required to be furnished under the Income-tax Act,
1961 to substantiate such entry, has not been so furnished;

(i) In respect of @ deduction, where such deduction exceeds specified statutory limit which
may he expressed a5 monetary amount or percentage or ratio or fmction.

Question 29

Toachwell Education is a vrust registered under section 12ZAB which runs various educational
stltatlons. During the course of assessment under section 143(3), the Asscssing Officer finds that
the trust has carried out its activities in contravention of the section under which iv was registered |
for exemption. Hence, the Assessing Officer wants to pass an erder without giving exemption under
section 11, which the assessee abjects. You are reguired to examine the following with respect to the
srovisions of Income-tax Act, 1961

(u]  Whether the Assessing Officer can pass an orger without gwinﬁ_ exemption under section 117

() Canthe Assessing Officer get any additional tima limit in completing this assessment?

Answer

() As per second provise to section 143(2), If any educational institution relerred to in section
1248 has committed any “specified violation" as mentioned under section 12AB, the
Assessing Officer shall send a reference to the Principal Commissioner or Commissioner to
withdraw approval or registration, as the case may be Specified vielation Includes a case
where Income of institation has been applied other than lor objects for which it is sstablished,

No order making an assessment of the total income or loss of such educational Institution shall
be made by AO without giving effect to the order passed by the Principal Commissioner or
Commissioner either cancelling the registration or refusing to cancel the registration of such
cilucational Institution.

(herefore, in the aforesaid case, the Assessing Officer can pass an assessment order
without giving exemption under section 11 to Teachwell Education, which is an
cilucational institution vegistered under section 12405, if he has relesred the matter to
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Principal Commissioner or Commissioner and they have subsequently cancelled the
registration of such educational Institution under section 12AB.

[b) Az per Explanation 1 to section 153, the period commencing from the date on which the
Assessing Officer makes a reference to the Principal Commissioner or Commissioner under
section 143(3) and ending with the date on which copy of the order sither cancelling the
registration or refusing to cance! the registration under section 12AB Is received by Assessing
Officer, shall be excluded for computing period of limitation for completing the assessiment.

Thercfore, the Assessing Officer will get the above mentioned addiional time for completing
the assessment of Teachwell Education.

Question 30

The Assessing Officer has the power to make an assessment to the best of his judgment, in certain
situations. What are they?

Answer

Under section 144, the Assessing Officer, after taking into account all relevant material which he has
pathered, 1s under an obligation to make an assessment of the total income or loss to the best of his
judgment and determing the sum payahle by the assessee In the lollowing cases -

(1}  Where any person Fils to make the return under section 13901) and has not filed a belated
return under section 139(4) or a revised return under section 139(5) or an updated returm
under section 13%{BA].

(2] Where any person fails to comply with all the terms of a notice issued under section
142(1) or falls to comply with a direction issued under section 142{2A) for getting the
accounts avdited or valuation of inveatory.

(3]  Where any person, having made a return, fails to comply with all the terms of a notice issued
under section 143(2).

further, section 145(3) of the Income-tax Act, 1961 permits the Assessing Officer to make an
assessment in the manner provided in section 144

(1) where the Assessing Officer is not satisfied about the correctness or completeness of the
accounts of the assessee; or

(1]  where the method of accounting under section 145{1) bas not been regularly followed by
theassessed;

(1)  where the income has not been computed in accordance with "lncome Computation and
Disclosure Standards” notified by the Central Governement under section 145(2),

Faceless assessment as per sectlon 1448 shall be applicable to best judgement ascessment under
section 144 Le, the assessment proceedings shall be conducted electronically in e-Proceeding facility
through assessee’s registersd account in desipnated portal, The faceless assessment <hall be made in
tespect of such tervitorial area, or persons or class of persons, or incomes or class of Incomes, or
cases of class of cases, as may be specified by the Board.
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(uestion 31

For lacilitating expeditious resolution of disputes relating to international transactions involving

yatefer 1'Ti£’iﬂﬂ and [nn-ﬂgn |{'|;rm]:|.a|,',|'tl:5, the Income-tax Act, IEJEIL has }'Il‘ﬂ'ﬂdﬂd lor "alternate dis rute

coeIurion mechanism®, In this context, you are required to answer the following:

[(] What meanings have been assigned to "dispute resolution panel” and the “eligible assessee”
under this mechanism?

(il) When can a grievance for resolution be filed by an assessee?
(1) What evidences are being considered by the panel to redress the grivvance of the assessee!

Answer
(11 The term "Dispute Resolution Panel” has been deflned o mean collegium comprising of

thi ce Principal Commissioners or Commissioners of Income-tax constituted by the Board
for this purpose.

112 torm "Elipgible Assessee” means any person in whose case the variation referred o in
section 144C(1) arises as a consequence of the order of the Transfer Pricing Officer passed
under section 92CA(3) and any non-resident not being a company, or any foreign company.

i In case of an assessment of the eligible assessee, the Assessing Officer shall forward a draft
ol the proposed order of assessment. The eliglhle assessee shall file his objections to such
variation within 30 days of recelpt of such order, with the Dispute Resolution Panel and
with the Assessing Officer.

(ili! The Dispute Resolution Panel shall, in & case where any objections are recejved, take jnto
consideration:
ia] Lhe draft order

b1} the objections filed by the assessee

(¢) the evidence furnished by the assessee .

(i} the report, if any, of the Assessing Officer, Valuation Officer or Transter Pricing Officer or
any other authority

(#]  the records relating to the draft order
[f]  theevidence collected by, or caused to be collected by it

(1] the result of any enquiry made by or caused to the made by it.

Jnestion 32

Mr. Mahesh recefved the draft order from the Assessing Officer as per section 1440 ol the Income-tax
Act, 1961 due to variations determined by the Transler Pricing Officer in the arm’s length price. Hut
Mr Mahesh did not prefer to file the objection against the draft order before the Dispute Resolution
B iel; Nistend, he preferred to file appeal before the CIT (Appeals] under section 2464 against the
il ordler peceived from the Assessing Officer. 2

Yors are required to advise Mr, Mahesh, whether his contentions are tenable? Discuss the Issue with
nifcrenee to provisions of section 144C of the income-tax Act, 1961,

et S e e 4
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Answer

section 144C requires the eligible assessee, Mr. Mahesh, to file his objections with the Dispute
Resolution Panel (DRP) and the Assessing Officer within 30 days of the receipt by him of the
dralt assessment nrder.

It he fails to do so, the Assessing Officer will proceed to complete the assessment on the basis of the
thraft order,

The CRDT has clarified that the assessee has a choice whether to file an ohjection before the DRP
against the draft assessment order or not te exercise this option and file an appeal Iater
before CIT (Appeals) against the final assessment order passed by the Assessing Officer.

Therefore, Mr Mahesh's contention to file an appeal before Commissioner (Appeals) against the
final assessment order instead of filing objections before the DRP agalnst the draft assessment order
is tenable in law.

Rectification of Mistake (Section 154)
Question 33

Mr. Surajit a-filed his Income-tax Return and declared a total income of 2 11, 75,0000, Total income
includes interest from Public Provident Fund (PPF) 7 95530 and lomg-lerm capital gains on
agricultural land exempt under section 10{37). Both these incomes were dlisclosed in the schedule of
sxempl inconte.

Mr. Surajit also found that by mistake he failed o claim the current year business loss in the Income-
tax Return amounting to ¥ 4,530,000 which he is entitled to claim.

In due course of time, the above Income-tax Return pot processed under section L43(1} and both the
abave exemptions for Interest on Public Provident Fund and long-term capital gains on agricultural
land were denied. Intimation was served to Mr, Surajit and a demand of tax was raised.

For all the above mistakes in the return he fled a revised return under section 129(5] but time Hmii
for e-verification of revised return had lapsed and the same became (nvalid.

Assessee filed for rectification under section 154 which was also rejected by the Assexsing Officer. 1s
the Assessing Officer bound to accept the request of Mr. Surajit?

Answer

Issue Involved: The lssue under consideration is whether a rectification application bifore the
Assessing Dfficer under section 154 can be filed to rectify a mistale

= for denlal of exemption in respect of interest on PPF and Long-term Capital Galns on agricultural
land ufs 10(37) while processing return u/s 1431} which was disclosed by the assessee in the
Schedule of exempt Income of ITR and

to claim a business loss which the assessee falled o clalm In the return file d by him,
Provisions Applicable: As per section 154 with a view to rectifying any mistake a pparent from
the record an Income-tax authority may Iinter alia amend any vrder passed by it under the
provisions of this Act or amend any intimation or deemed intimation under section 143(1).

%
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Analysis and Conclusion: The jurisdiction of any authority under the Act to malee an order under
section 154 depends upon the existence of a mistake apparent on the face of the record. As per
gection 154, m income-tax authority can rectify mistake which is committed in the Intimation passed
under section 143(1) or an order passed under the Act,

In the present case, denial of exemption while processing the return under section 143(1) in
pespect of interest from Public Provident Fund (PPF) and LTCG on agricultural land exempt under
section 10{37) are mistakes apparent from record.

However, mistake to claim current year business loss in the return of income cannol not he
sald to be mistake apparent from record, since current year business loss not forming part of
intimation as Mr, Surajit failed to claim the business loss in the ITR filed by him.

Moreover, the assessing authority has no power to entertain a daim for deduction made after filing
relurn of ingome otherwise than by way of a revised return.

Accordingly, the Assessing Officer is bound to accept the request of Mr. Surafit for rectification
only in respect of exemption of interest on PPF anid LTCG under section 10[37) and not in
respect of claim for business loss.

Question 34

The Assessing OHficer passed an assessment order u/s 143(3) on 20.11.2021 in which the assesses
committed mistake of reducing depreciation in computation of Income instead of adding ta incomd
resulting in double deduction of depreciation. The A did not correct the said mistake In his arder.

The assessee went up in appeal on other issues W thie CIT(A) for the same Assessinent year, who
decided the appeal on 28.6.2024. The AQ gave effect to the CIT{A)'s order vide order dated
2372024, The AQ thereafter passed an order u/s 154 dated 26:4.2025 in which he rectified the
mistake of double deduction of depreciution committed in the order dated 20.11.2021.

Plugse discuss whether the time limit of 4 years as per section 154(7) would apply from the date of
original assessment otder or the order of the Appellate Authority!

Answer

Issue Involved: The lssue under consideration is whether the time limit of 4 years as per section
154(7) would apply from date of original assessment order or the order of the Appellate Authority.

Provisions Applicable: As per section 154(7), ne amendment under section 154 shall be made after
expiry of four years from end of financial year in which order sought to be amended was passed.

Analysis and Conclusion: Once an appeal against the order passed by an authority is preferred and
is decided by the appellate authority, the order of the Assessing Officer merges with the order of
the appellate authority but limited to the subject matter ofappeal,

I the present case, the final order passed by the appellate authority was on other [ssues.

Thus, the period of limitation of 4 years for the purpose of section 154(7] has to be counted from
the date of the original order ol the Assessing Officer on matters other than the matter
decided by the Appellate Authority,

]
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Question 35

Fal Lid. filed its return of income for assessment year 2025-26 on 260 september, 2025, The return
s selected for regular assessment under section 143(3) for which notice under section 143(2) is
served on the company on 34 July, 2026 The company responded to the notice under section
V(L) Examine whether the service of the notice is within time and if not whether the assessment
nrder can bechallenged by the assecses,

Answer

The time limit for service of notice under section 143(2) is three months from the end of the
financial year in which the return of income was furnished by the assessee. The return of
income for assessment year 2025-26 was filed by the assessee on 26 September, 2025, Therefore,
the notice under section 143(2) has to be served by 30 June, 2026, [lowever, notice was served
an the assessee enly on 3¢ July, 2026, Hence, notice issued under section 143(2) is time-barred.

Howuever, as per section 29288, where an assessee had appeared in any proceedings or co-
operated in any enquiry relating to an assessment or reassessment, it shall be deemed that any
notice requived to be served upon him, has heen duly served upon him in time in accordance
with the provisions of the Act and such assesses shall be precluded from raising any ohjection in
my procesding or enguiry that the notlce was {a) not served upon him or (b) not served upon
lim in time or (¢} served upon him in an improper manner.

Thit above provision shall not be applicable where the assessee has raised such objection
elore the completion of such assessment or reassessment. Therefore, in the instant case, If the
assessee, Tai Limited, had raised an objection to the proceeding, on the ground of non-service of the
notice under section 143(2) upon it on time, then, the validity of the assessment order can be
challenged. In absence of such abjoction, the assessment order cannot he challenged,

Juestion 36

Ms. Maya, a resident individual, engaged 1n the jowellery making, filed her return of income showing
meome of ¥ 19,80,000. The Assessing Offfcer completed the assessment under sectlon L43(3) as the
ississee participated |0 the assessment. The Assessing Officer disallowed a sum of T 2.69.000 s
unexplained cash. The assessee claims that the assessment is void as notice under section 143(2)
was nul served to the assessee on time. You are required to judge the validity of assesses's claim.

Answer

section 29288 provides that where the assessee has participated in the proceedings, any notice
which is required to be served upon him shall be deemed to have been tuly served and the
assessee would be precluded from taking dny objection that the notice was -

Wil mot served upon him; or
'b]  notserved upon him in time; or
el served upon him in an improper manner,

%
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However, such deeming provision would not apply where the assessee has raised an objection
(regarding non-service of notice or non-service of notice In time or Improper service of notice)
hefore the completion of such assessment or reassessment,

( Lie present case, notice was not sérved on time upon Ms, Maya under section 143(2) but Ms. Maya
rarticipated in the proceedings and assessment was completed u/s 143(3), Since Ms. Maya has not
vaised the objection regarding non-service of notice before the completion of assessment u/s 143(3),
it would be deemed that the notice under section 143({2) has héen duly served upon her in time.

Therelore, the contention of Ms. Maya is not valid and the assessment is valid

uestion 37

1 issuwe of notice under s=ctlon 143(2) mandatory for making a regular assessment under section
143(3)7 Can fallure on the part of the Assessing Officer to issue notice under section 143(2) be
ieated a8 a defect curable under section 292BB, If the assessce participates in assessment
proceedings? Discuss, with the aid of a recent Supreme Court ruling.

Answor

Issue of notice under secton 143{2) is mandatory for making a regular assessment under
section 143(3). Section 292BB s o deeming provision that seeks to cure defects In any notice lssued
under any provision of the Income-tax Act, 1961, IT the assessee has participated in the proceedings.
Section 29200 provides that where the assessee has participated in the proceedings, any
notice which is required to be served upon him shall be deemed to have been duly served and
the assessee would he precluded from taking any objection that the notice was (a) not served
upon him; or (b) not served upon him in time; or (¢) served upon him in an improper manner.

The iscue a5 to whether the Assessing Officer's oinission to issue notice under section 143(2) is a
defect curable under section 292BR if the assessee particlpates in the assessment proceedings came
up before the Supreme Court in CIT v. Loxman Das Khandelwal (2019) 417 ITE 325.

The Supreme Court observed that the law on the point as regards applicability of the requirement of
lssue of notice under section 143(2) is quite clear. Accarding to section 292BB, if the assessee had
participated in the proceedings, By way of legal fiction, notice Issued would be deemed to be valld
even IF there be infractions as detailed in the said section. The scope of the provision s to make
service of notice having certain infirmities 1o be proper and valid if there was requisite participation
on the part of the assessee. It 1s, however, to be noted that the section dees not save complete
ahsence of issue of notice. For section 292BB to apply, the notice must have emanated from the
Pepartment. It is only the infirmities in the manner of service of notice that the sectivn seeks Lo
cure, The section 5 not intended to cure complete absence of notice itself.

The Supreme Court, accordingly, held that nen-issuance of notice under section 143(2) is not a
curable defect u/s 29288 inspite of participation by the assessee in assessment proceedings,

Yuestion 38
The assessment of B & Sons HUF was completed u/s 143(3) of the Income-tax Act 1961 with an

adilition of income of T 7 Lakh to the returned income. The assossee contends that the Ll;ll'ilt-.'l' of the
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assessment |s bad in law as no notice was Issued u/s 143(2) even though the assessee had
participated In the assessment proceedings. The Assessing Officer, relying on section 292HB,
contends that when assessee has participated in assessment proceedings, now he cannol raise any
objection on the assessment order,

Examine the valldity of the contentions of both and give your opinion on who is correct.

Answer

Section 29288 provides that where the assessee has participated In the proceedings, any notice
which is required to be served upon him shall be deemed to have been duly served and the
assessee would be preciuded from taking any objection that the notice was -

(4] mnot served upon him; or
(b}  mot served upon him in time; or
(c]  served upon him in an improper manner.

Issue of notice under section 143(2) is mandatory for making a regular assessment under
section 143(3). Section 29288 is a deeming provision that seeks to cure defects n an ¥ notice lssused
under any provision of the Income-tax Act, 1961, If the assessee has partlcipated in the proccedings,

For section 29208 to apply, the notice must have emanated from the Department. It is only the
infirmitles in the manner of service of notice that the séction secks W cure. The section is nat
intended to core the complete absence of natice itself.

accordingly, nen-issuance of notice under section 143(2) is not a curable defect under section
£92BB inspite of participation by the assessee In assessment proceedings.

In the present case, since the assessment of R & Sons HUF was completed u/s 143(3) without issulng
notice ufs 143(2), the assessment is bad in law and not a curable defect u/s 292BB. Therefors,
the contention of R & Sons HUF, Is valid and the contention of the Assessin g Officer is not valid
In spite of the fact that R & Sons HUF participated in the assessment proceedin g5
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CHAPTER - 12
Appeals and Revision

Appeal before CIT(A)

(uestion 1

Examine the cireumstances where the appellant shall be entitled to produce additional evidence, oral
or documentary, before the Commissioner of Income-tax (Appeals] other than the evidence produced
during the proceedings before the Assessing Officer.

ARSWEr

A uer Rule 46A(1) of the Income- tax Rules 1962, an appellant shall be entitled to produce before
the Commissioner (Appeals), evidence, either oral or decumentary, other than evidence produced
by him during course of proceedings before Assessing Officer, only in following circumstances -

(%] where the Assessing Officer refused to admit evidence which ought to have admitted; or

(1) where the appellant was prevented by sufficient cause from producing the evidence
which he was ealled spon to produce by the Assessing Officer; or

() where the appellant was prevented by sufficient cause from producing before the Assessing
Officer any evidence which is relevant to any ground of appeal; or

(i) where the Assessing Officer has made the order appealed against without giving
sufficient opportunity to appellant to adduce evidence relevant to any ground of appeal.

Firther, no evidence shall be admitted unfess the Commissioner (Appeals) records in writing the
reanons for its admission.

Question 2

"SVS Propeon” did not make a clatm of T 20 Jacs in the return of inceme filed for AY. 2025-26 which
was disallowed in the previous assessment year undegr section 438, However, the said claim was also
not considersd by the Asscssing Officer during assessment proceedings on the ground that no
revised return was filed. Can the assessee now make such claim before the appellate authority?

Auswer

Vis, the assessee is entitled to raise additional claims before the appellate authorities.

The restriction that an additional claim has to be made by filing & revised return applies only in
respect of a claim made before the Assessing Officer. An assessee cannot make a claim before the
husessing Officer otherwise than by filing a revised return,

{owever, this restriction does not apply to an additional claim made before an appellate
authority. The appellate authorities have Jurisdiction to permit additiondl claims before them,
though, the exercise of such jurisdiction Is entirely the authorities” discretion. It was so held by the
Fombay High Court in CIT v. Pruthvi Brokers & Shareholders (2012) 349 I'TR 5336

Thus, additional claim can be raised hefore Appellate Authority even If no revised return |s filed.

¥
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Appeal before ITAT and High Court

Question 3
Does the Income-tax Appellate Tribunal have the following powers?

(1] Power to allow the assesses to urge any ground of appeal which was not raised by him before
the Commissioner [Appeals);

(i) Power to recall its own arder solely for rectification of mistake apparent from the records.

Answer

(1) The Income-tax Appeilate Tribunal has the power to entertain question ralsed for the first
time. The Tribunal is not confined only to the Issues arising out of the appeal hefore the
Commissloner (Appeals), It has the power to allow the assessee to urge any ground not
raised before the Commissioner (Appeals). However, the relevant facts in respect of such
ground should be on record. The decislon of the Supreme Court in the case of Natiopal Thermal
Power Company Limited vs, CIT (1998) 229 ITR 383 (SC) supports this view.

(if) The Delid High Court, in Lachman Dass Bhatia Hingwala (P] Ltd. v, ACIT (2011) 330 ITR 243
[Delhi)(FB) abiserved that the justification of an order passed by the Tribunal recalling its own
order Is required to be tested on the basis of the law laid down by the Apex Court in Honda Sicl
Power Products Lid, v, CIT (2007) 295 ITR 466, dealing with the Tribunal's power under
sectlon 254{2) to recall 1ts order where prejudice has resulted 1o a party due to an apparent
omission, mistake ar error commudtted by the Tribunal while passing the order. Such recalling
of order for correcting an apporent mistake commitied by the Tribunal has nothing to do with
the doctrine or concept of inhergnt power of review. It Is & well settled provigion of law that
the Tribunal has no inherent power to review its own judgment or order on merits or
reappraciate the correctness of its earlier decislon on merits. However, the power to recall has
to be distinguished from the power to review, While the Tribunal dees not have the
imherent power to review its order on merits, i can recall its order for the purpose of
corrécting a mistake apparent from the record.

When prejudice results from an order attributable to the Tribunal's mistake, error or omission,
then It is the duty of the Tribunal to set it right. The Delhi High Court observed that the
Tribunal, while exercising the power of rectification under section 254(2), can recall Its order
in entirety if it |s satlsfied that prejudice has resulted to the party which isattributablé to the
Tribunal's mistake, error or omission and the error committed Is apparent,

Juestion 4

XYZ Limited entered into a contract for purchase of software with M /5. Delta Ing, a non-resident
company based in Sweden, It Hiled an application ufs 195(2) before the Assessing Officer to make
payment to the non-resident company for purchase of software without deducting tax at source,

The assessee, XYZ Limited, contended that said non-resident company had no Permanent
Establishment in India and in terms of the [ITAA between India and Sweden, no tix was o be
deducted in [ndia on same. The AD rejected the assessee’s application on grounds that consideration
for software licensing constituted rovalty u/s 9{1){vl]) and was liable to be taxed In India and,
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r-ordingly, assesses was directed to deduct tax at source at rate of 10% on said royalty payment

Jn Appeal, the Commissioner (Appeals) passed an order in favour of the assessee. On further appeal,
4+ Tribunal upheld the order passed by the Assessing Officer on grounds that payments made for
Jurchage of software were In nature of royalty and 2% at source to be deducted on such payment.

The assessee company filed a miscellaneous application for rectification under Section 254(2) before
the Tribunal. The assessee had also filed an sppeal befare the High Court.

‘Tribumal allowed sald application in exercise of his powers under section 254(2) and reheard entire
ippeal on merits and recalled its original order and passed an order in favour the assessee.
horeafter, the writ petition filed by the assessee with High Court was also withdrawn. 1s Tribunal

justified in recalling its original ordar?

Answer

1ssue Involved: The issue under consideration is whether the powers under section 254(2) can be
exorcised by the Tribunal to recall an order and rehear the entire appeal on merits.

rrovisions applicable: Section 254(1) empowers the Appellate Tribunal to pass such order thereon
as [t thinlks fit, after giving both the parries to the appeal an opportunity of being heard,

Ueuder section 254(2), the Appellate Tribunal, may amend an order passed by it ufs 254(1) with a
view to rectifying any mistake apparent from the record.

Analysis and Conclusion: The power u/s 254(2] is limited o rectification of a mistake apparent
on record and therefore, the Tribunal must restrict itsell within those parameters.

A detalled order was passed by the Tribunal upholding the order passed by the Assessing Officer,
While allowing the application u/s 254(2) and recalling its earlier erder, the Tribunal had reheard
Hie entire appeal on the merits as if the Tribunal was deciding the appeal against the order passed
by the Commissioner [Appeals). The subsequent order passed by the Tribunal recalling lis carller
order was beyond the scope and ambit of the powers u/s 254{2) and is not tenable in law,

Note - The facks given in the question are similar to the facts in Reliance Telecom Ltd. /Reliance
Communications Ltd. (2022) 440 ITR 1 (5C) wherein the issue came up before the Sypreme Court.
The above answer is based on the rationale of the Supreme Court in the said case.

Uiestion 5

Who can file memorandum of eross-ohjections before the Income-tax Appellate Tribunal? What {z the
tine limit? What is the fee for fillng memorandum of cross objections?

Answer

fection 253(4) of the Income-tax Act, 1961 gives the respondent {assessee or the Assessing Officer),
in every appeal filed before the Income-tax Appellate Tribunal, 5 right to file a memorandum of
vross-objections against any order of the Joint Commissioner (Appeals) or the Commissioner
(Appeals). This right of [iling a memorandum of cross-objections s an independent right given to
tht respondent in an appeal and (s (n addition to the right of appeal which may or may not be
exerclsed by the assessee or the Assessing Officer under sectlon 253(1) ot sectlon 253(2), The
memarandum of cross-ebjections has to be in the prescribed form and verified in the p:rf:se:rlhutl
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manner and has to be filed within 30 days of the receipt of notice of the appeal, The Tribunal is
erpowered to permit fling of memorandum of cross-objections after the expiry of the preseribed
period if sufficient cause s shown. Such memorandum of eross-obiections will be disposed of by
Appellate Tribunal as if it were an appeal presented within the time specified in section 253(3),
Thert is no fee for filing a memorandum of cross-objections,

Question 6

A petition for stay of demand was filed by XYZ Ltd, before lncome-tax Appellate Tribunal in respect
ol a disputed demand for which appeal was pending before it. The Appellate Tribunal granted stay
vide order dated 1.1.2025 for a perlod of 180 days from the date of such order, on deposit of 200 of
the amount of tax by XYZ Ltd. Thereafter, the bench was functioning intermittently till 1.2.2026 and
therefore, the disputed matter could not be disposed of. In the meanwhile, in June 2025, XYZ Lid. had
made an application for extension of stay and was grantsd extension of stay upto 31.12.2025.
Thereafter, on 5.1.2026, the Assessing Officer attached the bank account of XY? Ltd. and recovered
the amount of T 15 lakhs against the arrear demand of ¥ 25 lakhs. The company requested the
Assessing Officer to refund the amount as it holds stay over it. The Assessing Officer, however,
rejected the contention of asscssee stating that stay period expired on 31.12.2025, after which the

order of stay stood vacated automatically, Examine the correctness of contention of Assessin g Officer.” -

Answer

As per section 254(ZA), the Appellate Tribunal may, on merit, pass an order of stay in any
proveedings relating fo an appeal. However, such period of stay cannot exceed 180 days from the
date of such order subject to the condition that the assessec deposits not less than 20% of the
amaunt of tax, Interest, fee, penaity, or any other sum payable under the provisions of this Act,
ur furnishes security of equal amount in respect thereof,

Mo extenston of stay shall be granted hy the Appellate Tribunal, where such appeal is not <o disposed
of within the said period as specified in the order of stay, unless the assessee makes an'app‘timlinn
and has complied with the condition of depositing 20% of tax and the A ppellate Tribunal |s satisfied
that the delay in disposing of appeal is not attributable to the assesses, However, a peregate period
of stay originally allowed and period of stay so extended cannot exceed 365 days and
Appellate Tribunal has to dispose the appeal within the period of stay so extended or allowed,

i such appeal is not se disposed of within 130 days of the perlod or periods extended not
exceeding 365 days, the order of stay shall stand vacated after the expiry of such period or periods,
only if the delay in disposing of the appeal is attributable to the assessee. It was o held by the
Supreme Court in DCIT v. Pepsi Foods Ltd (2021) 433 TR 295.

Accordingly, i an appeal is not heard by bench, due to bench fonetioning intermittently, delay is not
attributable to XYZ Ltd. In such a case, though the extendad stay period uf 365 days had expired on
JL12.2025, recovery of ¥ 15 lakhs against the arrear demand of T 25 lakhs made by Assessing Officer
on 5,1.2026 15 not in order, since the delay in disposing of appeal is not attributable to XYZ Ltd.
Therefore, contention of Assessing Officer is not correct. The order of stay would stand vacated
after 31.12.2025, only in a case where delay in dispesing of appeal had been attributable to XY7 Ltd.

ek sy e
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Question 7

Can a rectification order u/s 254 of the Income-tax Act, 1961 be passed by the Income-tax Appellate
ribunil beyond 6 months from the end of month in which order sought to be rectified was passed?

Answer

The issue as to whether a rectification order ¢an be passed by the Income-tax Appellate Tribunal
ander section 254 beyond six manths from the end of the month in which order sought to be
rectified was passed, has been addressed in Sree Ayyanar Spinning and Weaving Miils Ltd, v, CIT
(2008) 301 ITR 434 (SC). Section 254(2), dealing with the power of the Appeilate Tribunal to pass
an order of rectification of mistakes, is in two parts, The first part refers to the suo motu exercise of
the power of rectification by the Appellate Tribunal, whereas the second part refers to ractification
an an application filsd by the assessee or Assessing Officer bringing any mistake apparent from the
record to the attention of the Appellate Tribunal.

If Income-tax Appellate Tribunal, suo moto, makes the rectification of its order, then the order
his to be passed within 6 months from the end of the month in which the order sought to be
rectified was passed, Where the application for rectification is made by the Assessing Officor or
the assessee within 6 months from the end of the month in which the order sought to be
rectified was passed, the Appeliate Tribunal is bound to decide the application on merits and not on
the ground of limitation 1.e. order can be passed after expiry of 6 months from the end of the
month In which the order¥sought to be rectified was passed. However, the application for
rectification cannot be filed belatedly after 6 months from the end of the month in which the
prder sought to be rectified was passed. [Afith Kumar Pitaliyavs 1TO (2009) 318 1TR 182 (M.P]]

Question 8

Fxamine the correctness ar otherwise of the fallowing statemients with reference to the provisions of
the Income-tax Act, 1961

(i) Anappeal before Income-tax Appellate Tribunal cannot be decided in the event of difference of
apinion between the Judicial Member and the Accountant Member on a particular gro und,

(i) A High Court does not have inherent power Lo review an eaclior order passed by it on merits,

Answer

(i) The statement piven is not correct, As per the provisions of section 255, in the event of
difference in opinlon between the members of the Bench of the Income-tax Appelate Tribunal,
the matter shall be decided on the basis of the opinion of the majority of the members. [n
case the members are equally divided, they shall state the point or points of difference and the
case shall be referred by President of Tribunal for hearing on such polnts by one or more-of the
other members of Tribunal, Siich point or points shall be decided according to the opinion of
majority of members of Tribunal who heard the cage, Including those who had first heard i

(ii] The statement given is not correct, The Supreme Court, In CIT v. Meghalaya Steels Ltd,
(2015) 377 ITR 112, nbserved that power of review would inhere on High Courts, being courts
of record under article 215 of the Constitution of India. There is nothing in article 226 of the
Constitution to preclude a High Court from exercising the power of review which fnheres in
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every court of plenary Jurisdiction to prevent miscarriage of justice or to correct grave and
palpable errors committed by it. The Supreme Court further observed that section 260A(7)
does not purport in any manner to curtal] or restrict the application of provisions of Code of |
Civil Procedure. Section 260A(7) anly states that all provisions that would apply qua appeals in
Lode of Clvil Procedure would apply te appeals u/s 260A, The Supreme Court oplned that this
tloes not in any munner suggest either that the other provisions of Code of Civil Procedure are
necessarily excluded or that the igh Court’s inherent jurisdiction is in any manner affected.

Question 9

In respect of a civil suit, the Caleatta High Court appointed a recelver in respect of properties of Ms.
“hush and Sons HUE. One such property wus situated at Delhi which was sold by the Income Tax
Lepartment to Mr. Devang. The karta of HUF, Mr. Ghosh, objected to such sale stating that no leave
was tiken from Calcutta High Court for such sale, An application was also filed by the department to
take the permission for such sale. The Calcutta High Court passed an order wherehy it directed a civil
“nit to be pursued at Delhl. Howaever, it overlooked the provisions of section 203 of the Income-tay
Act, which puts a bar on filing suit In any civil court against zn income-lax authority in respect of any
proceedings under the Income-tax Act. The said order was recalled for review by the High Court and
“rrar apparent was corrected, Discuss the validity of action taken by the Calaua High Court.

Answer

Fie High Court can review Ies own ovder, where the Erounds for review are;

i} discovery of new and lmportant matter or evidepce which, after the exercise of due
dillgence, was not within knowledge of the petitioner or could not be produced by him;

(1) mistake or error apparent on the face of the record;
Uil any other sufficient reason.

hection 293 puts 2 complete bar on filing suit In any civif court agiinst the Income-tax authority, If |
the civil suit was not malntainable In view of section 293 and this was the purported defence of the
respandents and of the Department, there was no error committed by the High Court in its judgment

vendered in exercise of its review jurlsdiction calling for interferance.

In the present case, Caleutts High Court passed an order directing o civil suit by overlooking the
provisions of section 293 and then recalled its own order and corrected the apparent ervor, The
4ction taken by the Calcutta High Court is valid as the High Court has the inherent power Lo
review its own order to correct a mistake apparent from the record,

Question 10

"The arm's length price (ALP) determined by the Tribunal, which is the final fact-finding authority, is
final and cannot be the subject matier of scrutiny by the High Court as [t does not give rise to 4
ubstantial question of law; sccordingly, in an appeal ufs 2604, the High Court is prechuded from
examining the correctness of determination of the ALP® - Examine the correctness of this statoment

Answer II
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The statement is not correct.

The Apex Court, in SAF Labs [ndia Pvt. L. v, 1TO [2023] 454 TR 121, laid down the following with
vpapect to powers of High Court to consider the substantial guestion of law involving determination
of arm's length price (ALP):

While determining the ALP, the Tribunal has to follow the guidelines stipulated under Chaprer X
of the Income-tax Act, 1961, namely, sections 92 to Y2F of the Act and Rules 10A to 10E of the
Income-tax Rules, 1962, Any determination of the ALP under Chapter X not in accordance with
Lhe relevant provisions of the Income-tax Act, 1961 and Rules can be considered as perverse and
' may be considered as a substantial question of law as perversity itself can be said to be 4
substantial question of law. Therefore, there cannot be any absolute proposition of law that in all
cases where the Tribunal has determined the ALP. the same is final and cannot be the subject
matter of seruting by the High Court In an appeal under section 260A, When the determination of
the ALP is challenged before the High Court, it is always apen for the High Court to consider and
examine whether the ALP has been determined while taking into considerstion the relevant
vuldelines under the Act and the Rules,

The High Court can examine the question of comparability of two companies or selection of filters
and examine whether the same s done judidlously and on the basis of the relevant
material/evidence on record, The High Court can also examine whether the comparable
transactions have been taken into consideration properly or not, 1.2, 1o the extent as to whether
nonscomparable transactions are considered as r.umpamh}u Iransactions or not. Therefore, in an
appeal challenging the determination of the arm's length price, it is always open lor the
High Court to cxamine in each case, within the parameters of section 260A, whether while
determining the ALP, the guidelines laid down under the Income-tax Act, 1961 and the Income-tax
Rules, 1962 are followed or not and whether the determination of the ALP and the findings
recorded by the Tribunal while determining the ALP are perverse or not

Juestion 11

Pectring of precedence would be applicable In case of tax Jaws. In light of the Doctrine of Precedence,
cofmment on correctness or otherwise of following statements alongwith reasons for vour answeis:

{a)

(1]

The ratio decendi (the rationale for deciding a case] of a Supreme Court decision is absolutely
binding on all [ower courts, Tribunals and authorities. However, the lower courts, Tribunals
and authorities are not bound by the chiter dicta (additional remarks or things sald by the
way) of Supreme Court derisions.

Where there are two irreconcilable decisions of two Benches of similar strength of the
Supreme Court, the decision with more detailed discussion on the subject shall prevail.

Luwer courts are bound by the decisions of Supreme Court. The only exception to this principle
is the judgments passed by the Supreme Couwrt per incurlam {Le withoul referring the
stitutory provision),

Lower authorities may deviate from the decision of the High Court within whose jurisdiction
they function, only in a situation to keep the issue alive where the Department has not

accepted the said decision and has taken the matter to the Supreme Court.
i

e s =
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Answer

(a) Incorrect - Notonly the ratio decidendi (the rationale for deciding a case), but also obiter dicta
(additional observations, remarks, and opinfons given while deciding a case} of the Supreme
Lourtare binding on all the Courts.

(h)  Incorrect - When there are two irreconcilable decisions of two Benches of similar strongth of
Supreme Court, the decision later in time shall prevail.

(¢l Incorrect - The Supreme Court judgments cannot be [gnored by the lower courts though such
judgments are per incuriam (Le, without referring the statutory provisions),

(d) Incorrect - Lower authoritles cannot pass orders which are inconsistent with the decisions of
the High Court within whose jurisdiction they function, even for the purpase of keeping the
[ssuealive.

Monetary Limit
Question 12

An Income-tax authority did not file an appeal to the Income-tax Appellate Tribunal against an arder
uf the Commissioner [Appeals) decided against the Income-tax departmént on a particular issue in
case of one assessoe, Alpi for assessment year 2024-25 on the ground that the tax effect of such
dispute was less than the monetary Umit prescribed by CBDT. In assessment year 2025-26, similar
lssue arose o the assessments of Alpl and her slstor Palkl, which was decided by the Commissioner
{Appeals) against the Department, Can the Income-tax department move an appeal to the Tribunal in
respect ol ALY, 2025-26 against the orders of Commissioner (Appeals] for Alpl and her sister Palki?

Answer

Under section 26BA(1), the CBDT s empowered to issue orders, instructions or directions to the
other Income-tax autherities, fixing such monetary limits, as It may deem fit, to regulate filing of
appeal or application for reference by any income-tax authority.

Under section 268A(2), where an income-tax authority has not filed any appeal or application for
reference on any issue in the case of an assessee for any assessment year, due to above-mentioned
order/instruction/direction of the CBDT, such anthority shall not be precluded from filing an
appeal or application for reference on the same issue in the case of same assessee for any other
assessment year or any other assessee for same or any other assessment year. Further, [n such
i case, it shall not be lawlul for an assessee to contend that the Income-tax authority has acquiesced
in the decision on the disputed issue by not filing an appeal or application for reference In any case,

Inn view of above provision, it would be In order for Income-tax Department to move an a ppeal
te the Tribunal against the orders of CIT(A) in respect of ALY, 2025-26 both for Alpi and Palki,

Revision u/s 264

Question 13

An assessee who had been served with an order ol assessment passed u/fs 143(3) on 1.1.2024 had
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fitod an applleation against this order before CI'T as per section 264 on 11.1.2024. However, the CIT
pefused toentertain application on pretext of premature application. Assessee seeks your opinion.

i nEwWer

An assesses, who [s aggrieved by the order of the Assessing Officer under section 143(3) passed on
11,2024, had moved an application for revision of arder under section 264 on 11.1.2024. The order
gussed by the Assessing Officer under sectlon 143(3) Is an order appealable before the |oint
coymmissioner (Appeals) or the Commissioner (Appeals). The time limit for Ming an appeal is 30
days from the date of order Le, upto 31.1.2024. This time limit had not expired on 11.1.2024 and
e assessee had also not waived his right of appeal while filing the application for revision on
11.1.2024 before Commissioner of Income-tax, The application filed before Commissioner of Income-
(e for revision under section 264 by assessee will only be considered when conditions specified
under section 264{4) have been complied with. One of the conditions is that Commissioner shall
aot revise any order where an appeal against order lies to Joint Commissioner (Appeals) or
Commlssioner (Appeals) or Appellate Tribunal and the time within which such appeal may be
matle has not expired, unless the assessee has walved his right of appeal. In the present case, the
time llmit had not expired on 11.1.2024 and the assessee had also not waived the right of appeal
while filing the application for revision before the Commissioner of Income-tax on 11.1.2024 uncler
sectinn 264, Therefore, the Commissioner’s refusal to entertain such application is correct.

i

Time Limit of Filing Appeals and Revision
Question 14

An assesses, who is agerieved hy all or any of the following orders, is desirous to lmow the available
remédial recourse and the time limitdagainst each order under the Income-tux Act, 1%61:

{i] passed under section 143{3) by the Assessing Officer.
(i} passed under section 263 by the Commissioner of Income-tas.
(i) passed under section 272A by the Director General,

{iv)  passed under section 254 by the [TAT,

Answer

(i}  An assessee, aggnieved by the order passed under section 143(3) by the Assessing Officer, can
file an appeal before the Joint Commissioner (Appeals) under section 246 or the
Commissioner of Income-tax (Appeals) under section 246A(1) within 30 days of the date of
service of the notice of demand relating to the assessment. However, where the assessee does
fnot want 1o prefer an appeal, then he can move a revision petition before Principal
Commissioner or Commissioner of Incume-tax under section 264 within a perviod of one
year from the date of on which the order wis communicated to him or date on which he
otherwise came to know of it, whichever is eariier.

(il) An assessee, aggrieved by order passed under section 263 by the Commissioner of Income-tax,
can file an appeal to Income-tax Appellate Tribunal under section 253(1)[¢] within 60 days
[2 months from end of month w.e.f 1.10.24] in which order s communicated to ASSESSEE,
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(i) An assessee, aggrieved by order passed under section 2724 b v the Director General, can file an
appeal before the Income-tax Appellate Tribunal under section 253(1)(c) within 60 days
[2 months from end of month w.e.f, L10.24] in which order is communicated to assessea,

(iv) An assessee, aggrieved by the order passed under section 254 by the Income-tax Appellate
Tribunial, can file an appeal before the High Court under section 260A within 120 days from
the date of receipt of order of Income-tax A ppediate Tribunal, only where the order gives rise to
a substantial question of law.

Question 15

An Assessee, who Is agerieved by all or any of the following orders, is desirous to know the remedial
recourse and the time limit against each order under the Ineome-tax Att, 1961 -

[1)  Passed under section 147 by the Assessing Officer (Joint Commissioner),
(2]  Passed under section 263 by the Commissioner of [ncome-tax.

[3)  Passed under section 2724 by the Prin cipal Commissloner.

(4)  Passed under section 254 by the [TAT.

Answer
Remedial measures against certain orders and time jimir

e ] = T — —

| Order | Remedy available Time limit

| 147 |File an appeal before! Within 30 days of the date of service of notice of
Commissioner (Appeals) | demand relating to assessment. !
|

l2| 263 | Fite an appeal before the | within 60 days [2 months from end of month w.e.f,
Appelate Tribunal (ITAT) | L.10.24] in which order is cominumicated to assessee,

File an appeal before the within 60 :iays 12 months from end of month w.e.l.
Appeliate Tribunal ([TAT) 1.10.24] in which order is communicated 1o assessee,

-{ 254 | File an appeal before the within 120 days from the date of TF!I'.'F.'EF'; w} mde_r?f_
High Court u/s 2604 ITAT

Lad
B
-~
=

Partial and Total Merger

Question 16

Assessment of Bhajan Lid. was completed under section 143(3) with an additlon of £ 15 lakhs (o the

returned income. The ssessee-company preferred appeal before the Commissioner [Appeals) which
i5 pending now,

In this hackdrop, answer the followin i

(1) Can the Assessing Officer pass an order under section 154 for rectification of mistake in
respect of lisues not being subject matter of appeal?

[})  Can the assessee-company seek revision under section 264 in respect of matters other (han
those preferred in appeal?

%Emmwh
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{iti)

Can the Commissioner make a revision under section 263 both In respect of matters covered in
appenl and other matters?

Answer

()

{ii)

(i)

As per section 154(1A), the Assessing Officer can pass an order under 154(1) to rectify a
mistalee apparent from the record, provided the rectification is in relation to a matter, other
an (ke matter which has been considered and decided in the appeal before
fommissioner [Appeals). The doctrine of partial merger holds good for section 154 also.

Qe the fssie under consideration in this case relates to rectification of a mistake in respect of
J witter which is not the subject matter of appeal, the Assessing Officer can pass an order
under gection 154 for rectification of the same provided the same is a mistake apparent
from the record.

As pet section 264(4), the Commissioner shall not revise any order under section 264,
where such order has been made the subject of an appeal to the Commissioner (Appeals),
Flis, the concept of total merger would apply In the case of section 264,

[herefore, uader section 264, the Commissioner cannot revise an order which Is pending
hefore the Commissioner (Appeals], even If the revision pertains to a matter, other than
the matter(s) covered in the appeal.

As per section 263, the Commissioner has the power to revise an order prejudicial to revenue,
oven IF the order is the subject matter of appeal before Commissioner [Appeals). However, the
power of the Commissioner under section 263 shall extend to only such matters as had
not Leen constdered & decided in such appeal, Here again, doctrine of partial merger
would apply.

1 2t ease where the appeal is pending but not yet decided, the Commissioner cannol exercise
hiis rovisionary urisdiction in respect of those issues which are subject matter of appeal.
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Question 1

What is the need for constitution of Dispute Resolution Committes (DRC)? Can an assesses make an

application before DRC against an order which is based on information recelved under an agresment
referred to in section 907

Answer

i order to provide early tax certalnty to small and medium taxpayers, new scheme of Dispute
Resolution has been formulated for constitution of one or more Dispute Resolution Committee(s)
([IRE).

specified order Inter alia does not include an order which is based on information received
under an agreement referved to in sectlon 90, Thus, an assessee camnol opt for dispute
resolution before DRC in respect of an order which s based on information recelved under an
agreement referred to in section 90,

Question 2

Can an assessee opt for dispute resolution before DRC i prosecution for any offence punishable
under the provislons of the Indian Penal Code has been (nstitutod agpinst him and he has been
convicted in respect of the same under the said Act?

Answer

Dispute Resolution Committee would resolve dispute in the casu of such persons or ¢lass of persons,
s may be specified by the Board, who may opt for dispute resolution under this Chapler in respect of

dispute arising from any variation in the specified order in his case and who fulfils the ipecitied
conditions.

specified conditions in refation 1o a person means a person who Inter alla is not a person in respect
of whom prosecution for any offence punishable under the provistons of the Indian Penal
Lode has been instituted and he has been convicted of any offence punishable under the said Act.

Thus, a parson in respect of whom any prosecution has been institated and who is convicted of any
affence punishable under the Indian Pesal Code, cannot opt for resolution of dispute in respect of
specificd order before DRC.

Question 3

Mr. Vijay furnished his return of income declaring total income of ¥ 268,00,000 for the AY, 2024.25.
He received an assessment order under section 143(3) on 26.11.2025 enhancing the total Income by
1 500,000, He is aggrieved by the said order and is desirous of knowing whether he can file an
apphication before the Dispute Resolution Committes (DRC). He Inforins you that no order of
detention has been made and no prosecution proceedings have been initiated or instituted against
mim under any law for the time being in force. However, penalty under section 271D has boen Jevied

on him for fallure to ED]IlEij." with the Errms!nns of section 26958,
o BY CA ATUL AGARWAL (AIR-1)
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Can Mr. Vijay file an application before the DRCY

(i}  If yes, what is the time limit for making an application to DRC against such order under the
Income-tax Act, 1961, He is also keen to know, whether, in case he is aggrieved by the order
passed by the DRC, can he file appeal against such order of DRC?

(1)  Would your answer be different, if assessment order is based on information received under a
DTAA with Country X7

Answer

pispute Resolution Committee (DRC) would resolve dispute in the case of a person who opts
for dispute resolution under Chapter XIX-AA in respect of dispute arlsing from any variation in the
specified order in his case and who fulfils the specified conditions. Specified order includes an
assessment order passed under section 143(3), where the aggregate sum of variations made
vide such order does not exceed T 10 lakh; the total income as per such return furnished by
assessee for assessment vear relevant to such order does not exceed T 50 lakhs and such order is
not based on search or requisition or survey or any information received under i DTAA.

Accordingly, in the present case, Mr. Vijay can file an application before DRC, since the assessmoent
order received is a specified order and he satisfies the specified conditions on account of no order uf
detention being made and no prosecution proceedings being initiated or instituted agalnst him. Non-
levy of penalty under income-tax Jaw is not a specified condition, therefore, the levy of penalty under
section 271D on him does not result in non-compliance with the specified condition. Mr, Vijay has to
file an application for resolution of dispute in the prescribed form on or before 25.12.2025 Le,
within one month from the date of receipt of the specified order,

However, once a modified order is passed by the DRC, no appeal or revision would lie against
such order.

If assessment order is based upon the Information recelved under an DTAA entered with India. Mr.
Vijay, will not be eligible to make an application before DRL, since it is not 3 specified oriler.
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CHAPTER - 14
Penalties, Offences and Prosecution

%
Penalties

(Question 1

Mr. Ram, a resident individual of the age of 55 years, has not furnished his return of tncome for
A.Y.2025-26. However, the total income assessed in respect of such vear under section 144 s ¥ 12

lakh. Is penalty u/s 270A attracted in this case, and if s0, what Is the quantum of penalty leviable?
Assume that he has opted for section 115BAC.

Answer

Wir. Ram is deemed to have under-reported his income since he has not fled his return of income and
his tax lability would be computed a pplying the provisions of section 115HAC, Heace, penslty under
sectlon 2704 is leviable in his case in the following manner.

Computation of penalty leviable under section 270A

- Particulars I 2
Assessment under section 144 |
| Under-reported income: '

Total income assessed unlier section 144 L2,00,000

Tax payable on under-reported income as per section 115BAC

{Ipta  3,00,000 Nil
13,00001 -1 7,00,000 @ 5% 20,000
|1 700,001 -3 10,00,000 @109, 30,000
110,00,001 ~ 2 12,00,000 @15% 30,000 80,000
|Hdd: HECE 44, : | 3200 |

83,200

| Penalty levi able@3005 of tax pay _*"-'"_E' 41,600

Note - It is assumed that the undsr-reported incame is not on account of misreporting.

yuestion 2

M5 XYY is a firm liable to tax@30%. The following are the particulars furnished by the firm:

Particulars of total income B
{‘i]_- As lgu:r;hr: return of income furnished 1:,!'51?9[ 1} o Eﬂ}t-jﬂ_unﬂ
(2) | Determined under section 143(1)(a) &0,00,000
(3) | Assessed under section 143(3) 75,00,000

(4] | Reassessed under section 147 95,00,000

-

Lan penalty be levied ufs 2704 on M/ XYZ? I the answer is in the affirmative, compute the penalty
leviable uss 2704,
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Answer

Jifs XY s deemed to have imder-reported its income since:

(11 its income assessed ufs 143(3) exceeds Ws income determined In a return processed u/s
143(1)(a); and

(2} theincome reassessed under section 147 exceeds the income assessed u/s 143(3),
Therefore, penaity s leviable under section 270A for under-reporting of income.
Computation of penalty leviable under section 270A

i Particulars Tt 2
ment - |
T'stal Income assessed under section 143(3) 75,00,000
(-) Total income determined u/s 143(1)(a) 60,00,000
15,00,000
Tax payable on under-reported income:

Tax on under-reported income of T 15 lakhs plus tax on total income
of T 60 lakhs determined w/s 143(1}(a) [30% of T 75 lakh +

HEC@4%] 23.40,000
Less: Tax on wotal income determined u/s 144(1](a) [30% of T 60
lakh +HEC@4%] 1872000
4,68,000
Penalty leviable@500% of tax payable 234,000
Reassessment under section 147 Under-reported income:
Totul income reassessed under saction 147 95,00,000 -
(-] Tatal Inconfe assessed under section 143(3) 75,00,000
- 20,00,000

Tax payable on under-reported income: :
Tax on under-reported income of ¥ 20 fakhs plus tax on total income 29.64,000
of € 75 lakhs assessed u/fs 143(3) [30% of 95 lakh + HEC@4%)
Less: Tax on total ncome assessed u/s 143(3) |30% of T 75 lakh +
HEC@4%a] 23,40,000
| 6,224,000
Penalty leviable@50% of tax payable [ 3,12,000

Mote - The following assumptions have been made

(1) None of the additions or disallowances made in assessment or reassessment qualifies under
section 270A[6); and

(2}  The under-reported Income is not on account of misreporting.

i
e e e e e e e e e e
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Question 3

MOM is a firm liable to tax at the rate of 30% and has filed its return of income. The following
information are provided to you:

(1) | Remurned Total income % i-ﬁﬂﬂﬂﬂﬂu--
i) | Total income determined U/s 143(1)(a) 11,20,00,000
(iif) | Total income assessed U/s 143(3) | t160,00,000
[iv] | Total income reassassed U [s 147 T 1.90,00,000

Considering that none of the additions or disallowances made in the assessment or re-assessment as
above qualifies under section ZY0A(6]), compute the amount of penalty to be levied U/fs 270A of the
Income-tax Act, 1961 at the time of assessment U/s 143(3) and at the time of reassessment U/s 147
[Assume under-reporting of income is not on account of misreporting).

Answer

MM, a firm, is deemed to have under-reported its income since:

(1) its income assessed under 143(3) exceeds its income determined inoa return processed under
section 143(1)(a); and

(2] the income reassessed under section 147 exceeds the income assessed under section 143(3).
Therefore, penalty Is levinble under section 2704 ’rh:'hndﬂr—repuﬂlng ol income,

Computation of penalty leviable under section Z70A

Particulars 1 ¥
Assessment unider section 143(3)
Under-regorted income:
Taral income assessed under section 143(3) 1.60,00,000
(-} Total income determined u/s 143(1)(a) 1 12000000
40,00,000

[ ]

Tax payable on under-reported income:

Tax on under-reported income of T 40 lakhs plus on total iIncome of 3
120 lakhs determined ofs 143(1](a) [30% of * 160 lakh + Surcharge

@1 2% +EC @4%| 55,91,040
Less: Tax on total income determined u/s 143{1)fa) |30% of T 120
lakhs + Surcharge@ 120 + EC @4%)] 41.93.280
13.97.750
Penalty leviable@50% of tax payable 6,998,880
Reassessment under section 147
Under-reported income:
Total income reassessed under section 147 1.90,00,000
(-1 Total income assessed under section 143(3) 1A0.00,000
41.00.000

Tax payahle on under-reported income:
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| on under-reported income of © 30 lakhs plus on total income of %

| 10 lakhs assessed u/s 143(3) [30% of 3 190 lakhs + Surcharge#?12%

|+ EC @4%) 66,39,360

| Less: Tax on total income assessed u/fs 143(3) [30% of T 160 lakhs +

i Surcharged®12% + EC @45%) 2591041

Ii 1048320

L Penalty leviable@50% of tax payable B 5,244,160
Juestion 4

ABC Lt Is @ domestic company lable to tax@25%. The following are the particulars furnished by
the CoTmpany;

-_H_ : Particulars of total inceme 3

: (1) | Asperthe return of income furnished u/s 139(1) [15,00,000)

| [2] | Determined wnder section 143(1)(a) (8.00.000)
(%) | Assessed under section 143[3) (500,000

| [#) l Reassessed under section 147 4,00,000

I« penalty Iq.-vialidp under section 2704 an ABC Ltd, and if 5o, what is the quantum of penalty?

Answer

ABC Ll is deemed Lo have under-reported its income since:

(1} the assessment u/s 143({3) has the effect of reduclng the loss determined in a return processed
wis 143{1)[a); and

2) the reassessment u/s 147 has the effect of converting the loss assessed u/fs 143(3) inta Income.
Therefore, penaity 18 leviable under section 270A for under-reporting of income.

Computation of penalty leviable under section 270A

Particulars 1 t

Assessment under section 143(3) Under-reported income: ' N
Loss assessed ufs 143(3) (5.00.000)
(-] Loss determined under section 143(1){a) : (8,00,000)

3,00,000
Tax payable on under-reported income@25% 75,000
Adkd: HECER 4% 2,000

78,000

Penalty leviable@50% of tax payable N 39,000
i L ion 147 Under- ted | :
Fotal Income reassessed under section 147 4,000,000
(<] Logs assessed under section 143(3) [ 5,00,000]

9,00,000

e
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Tax payable on under-reported income@25% 2,25,000 | |
Add: HEC@4% 90040

234,000
Penalty leviable@50% of tax payable h =" 1,17,000

Notes - The following assumptions have been made -

(1) None of the additions or disallowances made in assessment or reassessment gualifies u/s
270A[(R); and

[4) The under-reported income is not on account of misreporting.

Question &

What would be the penalty leviable under section 2704 in case of the following assessees, if none of
the additions or disallowances made in the nssessment or reassessment qualify under section
270A[6) and the under-repurted income is not on sceount of misreporting?

1 M/s. Alpha,a | Betaltd,an
Particulars of total incame of A.Y.2024-25 | _residentfiony | indian company
. N _ (%) f)
(1) | As per the return of income furnished u/s 139(1) 35,00,000 L £,00,000)
(£} | Determined under section 143(1)(2) 45,00,000 [6,00,000)
(3] | Assessed under section 143(3) 62,00,000 (2,00,000)
(1) | Reassessed under section 147 51,00,000 6,00,000

Note - Beta Ltd. is a trading company. The total turnover of Beta Ltd. for the PY.2022-23 was @ 401
crore and the company has not exercised option under section 115BAA,

Answer

Penalty leviable under section 2704 In case of M/s, Alpha, a resident firm
M/s. Mpha is deemed to have under-reported its income sinee:

(1) its Income assessed under 143(3) exceeds its income determined in a return processed under
section 143(1)(a): and

(2)  the income reassessed under section 147 exceeds the income assessed under sectinn 143(3).
Therefore, penalty is leviahle under section 2704 for under-rep orting of income,

Computation of penalty leviable under section 270A

Particulars 1 1
Assessment under section 143(3) ]
Under-reported income:
Total Income assessed under section 143(3) 62,00,000
[~] Tetal income determined u/s 143{1)(a) +5,00,000
17,000,000

h'_%m
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Tax payable on under-reported income:
" | Tax on under-reported Income of T 17 lakhs plus total Income of T 45

lakhs determined u/s 143(1)[a) [30% of ® 62 lakh + HEC@4%] 19,34,400
Less: Tax on total income determined u/s 143(1)(a) [30% of ¥ 45

lalkch + HECE@4%] 14,004,000

5,30,400

Penalty leviable@S0% of tax payable 2,65,200
Reassessment under section 147
Under-reported income:
Total income reassessed under section 147 #1.00,000
(- Total income assessed under section 143(3) 62,00,000

19,00,000
Tax payable on under-reported income '
Tax on under-reparted income of ¥ 19 lakhs plus total income of 1 62

lakhs assessed u/s 143(3) [30% of ¥ 81 lakh + HEC@4%] 25,27.200
Less: Tax on total Income assessed u/s 143{3) [30% of t 6Z lakh +
HECE@4%] 19,324,400
592,800
Penalty leviable@hi{l of tax payable ; 2,96,400

Penalty ieviable under section 270A in the case of Beta Ltd,, an Indian company
Heta Lid. is deemed to have under-reported its income since;

(1) the assessment under 143(3) has the effect of reducing the loss determined in a return
processed under section 143{1){a); and

(2} the reassessment under section 147 bas the effect of converting the loss assessed under
section 143(3) into income.

Therefore, penalty is leviable under eection 2704 for under-reporting of income

Computation of penalty leviable under section 270A

Particulars k. 1
Assessment under ;ggtm. n Lﬁnl_g.] _
Under-reported income:
Loss assessed u/s 143(3) (2.00,000]
(-1 Loss determined under section 143[1)(a) (6,00,000)
4,00,000
Tax payable on under-reported income@30%; 120,000
Add: HEC@4% 4,800
1,24,800
Penalty leviable@50% of tax payable 62,400
Reassessment under section 147
Under-reported income:
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Total income reassessed under section 147 ) 6,00,000
[} Loss assessed under section 143(3) [2.00,000)
8,00,000
Tax payable on under-reported ncome@30% | 240,000
Add: HEC@49, 9,600
249,600

Penalty leviable@50% of tax payahle 1,24,800

Nate - The applicable rate of tax for Beta Lid, a trading company is 30%, since its turnover for the
PY.2022-23 exceeded $ 400 eroves.

(Question 6

A search under section 132 was initiated in the premises of Mr. X on 30.4.2024 and undisclosed
money and jewellery belonging to Mr. X was found In his premises, Examine the penal provisions
under the Income-tax Act which are attracted in this case, assuming that the undisclosed assets were
nequired out of his undisclosed income of previous vear 2024-25.

Answer
In order to deter practice of non-disclosure of income, section 271AAR pravides far levy of penalty
on uidisclosed income found during course of a8 search, which relates to specitied previous year, Le,-

e the previous year which has ended before the date of search, but the due date uf itling return of
income for the same has not cxpired before the date of search and the return has not vet heen
furnished (P.Y. 2023-24);

the previous year in which search is conducted (P.Y, 2024-2 5).
Accordingly, under section 271AAB(14), In respect of searches initiated on or aller 15.12.2016,

¢ penalty@30% would be attracted, if undisclosed income is admitted during the cowrse of
search in the statement furnished under section 132(4), and the assessec explalns the manner
i which such Income was derived, pays the tax, topether with interest |f any, in respect of the
undisclosed Income, and farnishes the return of income for the specitied previous year
dedaring such undisclosed income on or hefore the-specified date (Lo, the die date of fHing
return of income or the date on which the perlod spedfied in the notice, as the case may be).

*  Inall other cases, penalty @60%, of undisclosed income would be attracted.

Question 7
What s the quantum of psnalty that could be levied in each of the following cases -

(i} Failure to get books of accounts audited as required under section 44AB within the thne
preseribed under the Act,

(i) Fallure to comply with a direction {ssued under section 142(24).

(i) Fallure to furnish report from an aceountant as required under section 926,

e —————
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Answer

The penalty that could be levied in each case is:

(i) Failure to get books of accounts audited as required under section 44AB of the Income-
tax Act, 1961 - a sum equal to %% of the total sales, rurnover or gross receipis, as the case
may be, in business, or of the gross receipts In profession, In such previous year or years, or a
sum of  1,50,000, whichever is less [Section 27 18]

(if} Failure to comply with a direction issued under section 142{2A) - a sum of T 10,000
[Section 272A(1){d)].

{lii} Failure to furnish report from an accountant as required by section 92E - a sum of ¥
1,00,000 [Section 271BA).

Question 8

%, an individual whose total sales [in cash) in the business of food grains for the year ending
31.2.2025 was T 205 lakhs, did not malntain books of account for PY.2024-25, even though his
turnover was 1 28 lakhs in the P.Y 2023-24. The Assessing Officer levied penalty of ¥ 25,000 under
gection 271A for non-maintenance of books of account and penalty of ® 102,500 under section 2718
for not getting the books audited as vequired by section $4AB. 15 the Assessing Officer justified In
levying penalty under section 27167 '

Answer

¥ required to maintaln books of account as per section 44AA for the PY.2024-25 since his turnover
exceeded 2 25 lakhs in the PY 2023-24, He also has to gel them audited under section 44AB, since his
gross sales in the PY.2024-25 exceeds T 1 crore. He s liable to pay penalty under section 2714 far
not maintaining his books of account as per scction HAA Accordingly, the action of the
Assessing Olficer in levying penalty of 3 25,000 under section 2714 Is correct. However; where
books of account have not been maintained, there cannot be a question of getting them audited.
Audit of books of aceount presupposoes maintenance of bools of afcount When admittedly X has not
maintained books, he cannot obviously get the auditdone.

in Surajmal Parsuram Todiv. CIT [1996) 222 ITH 691, the Gauhati High Court has held that when a
persan commits an offence by not maintaining books of sccounts as contemplated by section 4444,
the offence is complets and after that there can be no possibility of any ofience as contemplared by
section 44AB and, therefore, the imposition of penalty under section 2718 is erroncous.

Therefore, in this case, Assessing Officer is not justified in levying penalty under section 2718,

Question 9

Examine the following cases and state whether the same are liable for penalty as per the provisions
ol the Income-tax Act, 1961,

{i)  Raman & Asgociates hod made payment in excess of the limits prescribed to the contractors for
carrying out labour job work at varfous sites, but had not deducted tax al source as per sectlon

1946, 1

e e T B e e e L A e e St e e |
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(i) Hotels and Hotels were asked by Income-tax Officer (CIB) to furnish details of all such tourists

who stayed in their hotels and had paid bill amount in excess of T 10,000, They have not
furnished the requisite information in spite of various reminders.

Answer

(i}  Penalty under section 271C Is attracted for failure to deduct tax at source, The penalty would
be a sum equal to the amount of tax which such person has failed to deduct, Such penalty
van be imposed only by the Joint Commissioner. Therefore, Raman & Associates shall be
liable for penalty under section 2710 equal to the amount of tax which they have failed to
deduct under section 194€ from the payments made to the contractars, The penalty would be
in addition to the disallowance of 30% of expenditure/payment under section 40(a](ia).

(H} Section 133(6) cmpowers the Income-tax authority to require any persom to furnish
information in relation to such points or matters which will be useful for or relevant to any
enquiry or proceeding under the Act. Failure on the part of an asscssee to furnish the
information in relution o such points or matters as required makes him liable for penalty
under sectlon 272A[2) of ¥ 500 for every day during which the failure continues,

Question 140

An assessee had credited a sum of 3 500K (n cash in the account of Madin, s&id to represent 2 loan
uitained from him, The Assessing Officer, having gone into genoineness of transaction, disbelieved
the story af lean and treated the sum of T 50,000 as income of the assessee from undisclosed sources,
He also started proceedings under section 2710 and levied a penalty of T 60,000 on the assessee for
having accepted the loan n contravention of section 26958, Examine the correctness of the levy.

Aunswer

There are several flaws in the penalty levied by the Assessing Officer. Firstly, the penalty leviable
under section 271D cannot exceed the sum egual to the loan waken., Hence, the maximum
penalty leviable would be ¥ 50,000. Secondly, any penalty impoesable under section 2710 shall
be imposed by the Joint Commissioner. Hence, unless the Assessing Officer happens to be a Joint
Commissioner the levy of penalty will be invalid. Thirdly, the Assessing Officer cannot, on the one
liand, treat the loan as undisclosed income of the assessee and on the other, treat it as a loan for the
purpose of section 26955 read with section 2710, Such a treatment will be self-contiadictory, The
miciment the amount of 3 50,000 §s treated as undisclosed income, It ceases to bear the character of
loin anel theeefore, the foundation for the levy of penalty under section 271D disappears. [Diwan
Binterprises v. CIT and Others {2000) 246 I'TR 571].

Yuestion 11
Stite with reasons the penalty leviable on each of the three independent instances;

{1)  The premises of A Ltd. was searched and undisclosed Income of 2 20 crores was determined.
The Company did not admit the undisclosed income in 3 statement under section 132(4) but
declared the same in a return furnished, and paid the tax with Interest thereon,

BY CAATUL AGARWAL (AlIR-1)
AIR1CA Career Institute (ACI)
Page 149

414

"'.

B




——

Penalties, Offences and Prosecution

(2) Meena Caterers has recelved T 1 lakh in cash and 39 lakh by account payee cheque from Mr.
Arvind for rendering catering services on the pecasionof his daughter's wedding.

(4] MrePisa trader who is subject to audit under section 4#4AB. She has re ported cash collections
from various Sundry Debtors, but has discovered that she omitted to Include 2 more debtors in
the statement already filed, She has reported the omission to the authorities within 15 days,

Answer

(1) As per section 27 LAAB, penalty @60% of undisclosed income would be attracted, since A
Ltd. had not admitted the undisclosed income In & statement under section 132(4] but declared
the same in a return furnished and paid the tax with Interest theraon,

(2} No penalty would be leviable on Meena caterers under section 271DA, since It received only
3 1 lakh in cagh, {which is less than the permissible threshold of X 2 lakhs) in respect of
transactions relating to rendering of catering services on the occasion of Mr, Arvind's daughter
marriage from Mr. Avvind, The balance T 9 lakh was paid by way of account payee cheque
which |s a permissible mode of payment,

(3) In this case, Mrs. P, a trader subject to audit under section 44AH, has amitted to inchde two
debtors in the statement of financial transaction filed by her, Since, she has failed Lo inform
and furnish the correct information within 10 days, penalty of T 50,000 is leviable under
section 2711°AA read with section 2H58BA.

Question 12

A private hank has not filed jts statement of financial transaction or reportable account In relation to
the 5p¢:ui"ird financial transactions for the finanicial vear 2024-25. A notice was jssued by the
preseribed income-tax authority on 14 October, 2025 roquiring the bank to furmsh the statement by
1= October, 2025, The bank, however, furnished (he statement anly on 15% November, 2025 What
would be the penalty leviable under section 271 FA?

Answer
w e @ @w
Non-compliance | Penalty under Period Quantum of penalty under
of section section 27 1FA section 271FA =
T _ ] R T @)*3 | i
2B5BA(1) 1500 per day | 1,6.2025 to 31.10.2025 | 153 days x 1500 76,500
2B5BA(S) T 1,000 perday | 1.11.2025 to 15.11.2025] 15 days = T 1,000 15,000
L. 91,500 |
Question 13

Fox Limited (ailed to furnish information and documents sought by the Transfer Pricing Officer
[TPO}. Can TPO levy penalty for such faliure? How wueh would be the quantum of penalty imposable

for the said failure?
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Answer

Under section 2710, if any person who has entered Into an international transaction or specified
domestic transaction fails o furnish any such Information or document as required by section
92D{3) sought for by the Transfer Pricing Officer, then, such person shall be linhle to penalty which
may be levied by the Assessing Officer or the Transfer Pricing Officer or the Commissioner (Appeals).
Thus, the Transfer Pricing Officer is a competent authority to levy penalty,

Penalty would be a sum equal ta 2% of the value of international transaction or specified
domestic transaction for each such failure.

Question 14

The Assessing Officer has Initiated the penalty proceedings under section 2704 for under-reporting
of income and launched prosecutlon proceedings under section 276C for willful evasion of tax at the
time of completion of re-assessment of Mr. Pradeep under section 147 of Income-tax Act, 1961,

Mr. Pradeep filed an application for the immunity from imposition of penalty and prosecution before
the Assessing Officer. Is he entitled to file application for immunity (rom penalty and prosecution
undersection 270A and 2760, respectively, before the Assessing Officer?

Answer
section 270AA empowers an assessee to make an application to Assessing Otficer for grant of
lmmunity from imposition of penalty u/s 2704 and initiation of proceedings u/s 2760, ifhe -

li]  pays the tax and interest payable as per the arder of reassessment under section 147, within
the perod specified v such notice of demand; and

(i) does not prefer an appeal against suclt reassessment order

Therefore, Mr, Pradeep is entitled to file an application for immunity from penalty u/s 2704
and prosecution 1/s 2760 before the Assessing Officer, He has to do so within one month from the
end of the month in which the order of reassessment is received. -

However, immunity shall be granted by (he Assessing Officer only if the penalty proceedings uy/'s
270A have not been inftiated on account of the iollowing, namely:

(3) misrepresentation or :ﬂgrprrssiun of facts;

(b)  failure to record investments In the books of account:

(] claim of expenditure not substantiated by any evidence:

(d}  recording of any false entry in the bouks of account;

(el fatlure to record any receipt in bools of account having a bearing on total income; of

(f)  [fatlure to report any intermational transaction or any transaction deemed to be s interpational
transaction or any specified domestic transaction to which the provisians of Cha prer X apply.
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Question 15

run prosecution be launched for each of the following actions or defoults committed? If yes, then
explain the relevant provisions of the Act and the quantum of prescribed punishment.

(i Theassessoe had restrained and not allowed the officer authorized as per section 132(1){iib)
of the Act to inspect the documents maintalned in the form of electronic recard and the books
of accounts.

(I} The assessee deliberately has failed ta comply with the requirement of section 142(1) and/or
142{24).
(i) Theassessee deliberately has failed to make the payment of tax collected under section 2060

Answer

(i}  Failure to afford facility to the officer authorized as per section 132(1)(1ib) is a case for which
prosecution can be launched under section 2758 and such person shall be punishable with
rigorous Imprisonment for a term which may extend to two years and shall alse be
liable to fine,

(i} willful failure to produce books of account and documents as required under section 152(1) or
wilfil fallure to comply with a direction to get the accounts audited or inventory valuation
under section 142(24] is a case for which prosecution can be launched under section 2760
and such person shall be punishable with rigorous imprisonment for a term which may
extend to one year and with fine. !

(iii) Deliberate failure o deposit the tax collected under section 206L to the credit of the Central
Government is a case for which prosecution can be launched under section 276BE and such
person shall be punishable with rigorous Imprisonment for a term which shall not be less
than three months but which may extend to sevén years and with fine.

Question 16

M/s Risky Construction Pvt. Ltd. ls engaged In the construction of bridges and flyovers. During the
yrar, it made payment to various parties and dedueted tax amounting to T 1.60 crores. However, the
company failed to deposit the sald amount with the Income-tax department within the time
prescribed under the Act. The company submitted that it is facing financial hardship since a large
sim of money has been stuckeup with its debtors and also with the income-tax department in the
form of tax refunds, It is further submitted that inspite of financial crisis, the company has sug-moto
deposited the TDS amount along-with interest u/s 201{1A) of the Act, before receiving any notice
from income-tax department in this regard. However, Tax officer initiated prosecution proceedings
under Section 2768 of the Act against the company and its directors, The company has approached
vou to advise in the matter.

Answer

Jssue Involved: The issie under consideration is whether prosecution proceedings can be initiated

1
e ————— i e e e e ———— SRS
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where tax deducted has been deposited by the assessee suo moto, after the tima prescribed under
the Act but before receiving notice from the income-tax department, along with interest under
section Z01(1A) and the assessee has shown reasonable cause for such delay,

Provisions Applicable: Prosecution proceedings are attracted under section 2768, if a person fails
to pay to the credit of the Central Government, the tax deducted at source by him as required under
the provisions of the Act.

Section 278AA provides that no person would be punizhable for such fallure if he proves that there
was reasonable cause for the same,

Analysis and Conclusion; In this case, the company has reasonable and sufficient cause since it
was facing financial hardship on account of large sum of money stuck up with the debtors and also
with the income-tax department on account of refunds. 1o spite of the financial crisis, the company
has suo moto deposited the TDS along with interest under section 201(1A) of the Act, before
receiving any notice from the income-tax department in this regard.

Since it has deposited the TDS along with interest suo moto hefore recelving any notlee from the
department and it has also shown reasonable cause for such dels vy in deposit, the company cannot be
punishable for the delay in depasit of TDS, The Initiation of prosecution proceedings under
sectlon 2768 agalnst the company and the directors is, therefore, not correct.

g
Question 17

The Assessing Officer lodped a complaint against M/s. KLM, a firm, under section 27600 of the
Income tax Act, 1961 for fallure to furnish its return of income for the AY.2025-26 within the due
date under section 139(1). 'The tax payable on the assessed Income, as reduced by the advance tax
paid and tux deducted at source, was 3 60,000, The appeal filed by the frm apainst the order of
assessment was allowed by the Commissioner [Appeals), The Assessing Officer passed an order
giving effect to the order of the Commissioner (Appeals). The tax payable biy the firm as per the saul
urder of the Assessing Officer was ¥ B900. The Assessing Officer has accepted the order of the

- Lommissioner (Appeals] and has not preferred an appeal against it to the Inconme Tax Appellate

Tribunal, The firm desires to know of the maintainubility of the prosecution proceedings in the facts
and circumstances of the case.

Would your answer change if the person against whom complaint was lodged was KLM Ltd,, o
company, instead of a firm?

Answer

(1)  Sectlon 2T6CC provides for prosecution for wilful failure to furiish d return of income within
the prescribed time, In a case where tax would have been evaded had the failure nat hesn
discovered. Since the amount of tax which would have been evaded does not exceed ¥ 25
lakh, the imprisonment would be for a term of 3 months to 2 years, In addition, line would
also be attracted.

However, in a case where the return of income is not filed within the due date, prosecution
proceedings will not be attracted if the tax payable by a person, other than & company,
on the total income determined on regular assessment, as reduced by the advance tax or self
assessment tax, [fany, pald and any tax deducted at source, does not exceed T 10,000,
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In this case, even though the tax liability of the firm as per the original order of assessment
crcveded $ 10,000, however, as a result of the order of the Commissioner {Appeals], it got
reduced 1o 3 8,900, which |5 less than T 10,000, Therefore, since the tax lability of the firm
it final assessment was determined at T 8,900, the prosecution proceedings are not
maintainable,

In Gura Nanak Enterprises v, ITO (2005) 279 ITR 30, where the facts were similar, the
cupreme Court held that prosecution was unwarranted.

(il Yes, in case of 4 company, the answer would be different and prosecution proceedings
would be maintainahle.

(nestion 18
Explain section 278C applicable In respect of offences committed by Hindu un divided families.

ANMSWeET

As per section 278C(1) of Income-tax Act, 1961, where an offence under Income-tax Act, 1961 has
leen committed by a Hindu undivided family (HUF), karta shall be deemed to be puilty of offence
and shall be liable to be proceeded against and punished accordingly. However, karta shall not be
liabie to any punishment if he proves that the offence was committed without his knowledge or
that he had exercised all due dillgence to prevent the commission of such offence.

As per sectlon 278C(2), where an offence under the lncome-tax Act, 1961 has been committed by a
HUF and 1t Is proved that the offence has been committed with the consent or connlvance of, or is
attributable to any neglect on the part of any member of HUF, such member shall also be decmed
ta be gullty of that offence and shall be liable to be proceeded againstand punished accordingly.
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Question 1

Fearless General Finance & nvestment Limited, a residuary non-banking company, accepts public
deposits, i55ues deposit certificate and repays the same after sume pertod of time along with interest,
under different schemes run by it. Following transactions were noted from thelr books of account:

(1} Mr. A an individual, has deposited T 15,000 on 1 May, 2021 for 48 months by bearer chegue

and another T 15,000 on 30" June, 2024 in cash to purchase a new certificate of 48 monthe
tenure.

(1) Mr. A has applied for premature withdrawal against both the certificates and the company hasy
paid kim % 16,500, by a bearer cheque, against principal and interest on 23 March, 2025, due

against his first certificate (purchased in 2021) and % 15500 in cash on 25% March, 2025,
against the second certificate.

Discuss the violatien of income tax provisien, IFany, and consequential penalty for each transaction,
Will it make any difference If the certificates were held by Mr. A with his wife Mrs. A, jointly, while
repaying back In cash or bearer cheque? '

Answer '

1)  There is no vielation of section 26955 at the Hme of acceplance of the first deposit of §
15,000 by bearer cheque on 1.5.2021, since it is hol In excess of the threshold Hmit of ¥
20,000 However, violation under section 26955 is attracted at the time of acceptance of
the second deposit in cash on 30k June, 2024, since a5 on that date, there is already un
outstanding deposit of ¥ 15,000 and another cash deposit of T 15,000 would ke the
Apgregate o 3 30,000, which exceeds the threshold limit of ¥ 20,000, Therelure, penalty
under section 271D of a sum equal to the amount of deposit taken from Mr. A 15 attracted
for failure to comply with the provisions of section 26955,

(1) in this case, there is a violation of the provisions of section Z69T at the time of first
repayment hy bearer cheque on 234 March, 2025, since on that date, the aggregate
amount of deposits held by Mr. A with the non-banking company (together with Intarest
payable on such deposits) is more than 2 20,000. Therefore, penalty under section 271E

equal to the amount of deposit so repaid will be attracted for failure to comply with the
provisions of section 2697,

However, the second repayment of 1 15,500 on 25 March, 2025 in cash camnot be
considered as a violation of section 2697, since neither the amount of deposit with interest
thereon nor the aggregate amount of depasits held by Mr. A on that date together with interest
exceeds the threshold limit of 2 20,000

The provisions of section 2697 will be attracted at the time of first repayment of bearer
cheque even if the certificate is being held by Mr. A in joint name with his wife,
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Question 2

My, A 2n agriculturist has made an agreement to sell his 10 acres of agricultural land situated In a
remote village at 8 price of T 1 lakh per acre to Mr. B, for constructing a farmhouse. Mr. A has
ceceived an advance of 1 1 lakh by way of a crossed cheque, Later on, the agreement was rescinded
3¢ Mr. B could not pay the balance amount within the stipulated time as per the agreement, Mr. A
cetirned the advance by a crossed chieque. The assessing officer has proposed to levy a penalty
ander section 271D on Mr, A, Examine the validity of the Assessing Olficer’s action.

Answer

Section 26985 prohibits acceptance of any advance of T 20,000 or more in relation to transfer
of immovahle property otherwise than by way of account payee cheque/bank draft or use of
ECS through a bank account, whether or not the transfer has actually taken place.

This provision will not be applicable in a case where both the payer and recipient have
agricultural income and neither of them has any income chargeable to tax n India.

In this case; Mr. A has accepted an advance of § 1 lakh by of a crossed cheque for transfer of
irmmavahle property, i.e, agricultural land, which is In contravention of section 26955, Further, the
pxemption from applicabitity of this provision would not be available even though Mr. A, recipient,
has sgricultural income because Mr. B, the payer of advance, Is not having agricultural income.

Accordingly, penally under section 2710 equal to the amount of such advance would be
attracted. This is irrespective of Mr. A having returned the advance by a crossed cheque.
However, such penalty can be imposed enly by the Joint Commissioner.

Accardingly, the proposed actlon for levy of penalty under section 2710 by the Assessing
Dfficer would be valid, only If the Assessing Officer is a Joint Commissioner. If he is not a joint
Commissioner, the proposed action for levy of penalty under section 2710 would not be valld,

Question 3

Mr. B proposes to purchase for his business, certain raw materials from Mr. 5 In view uf the searrity
af the products, S insists on cash payments for the purchases, to which B agrees, On 27.3.2025, the
purchases are effected through a cash involce for 3 3,20,000,

In respect of the above transactions, will there be any detrimental efféct in the hands of B and S
under the provisions of the Income-tax Act, 19617 Explain briefly,

Wil your answer e different, I the cash purchases are effected by the buyer B on two different dates
for different raw materials for T 1,80,000 and 7 140,000 respectively?

Answer
(1) Where purchases are effected through cash invoice of 1 3,20,000

(i} Inthe hands of Mr. B

Sinee Mr. B is making cash pavment of T 3,20,000 for purchase of raw materials from Mr.
5 for his husiness, disallowance under section 40A(3) would he attracted, since the
payment otherwise than by way of account payee theque or bank draft or use of ECS

1
L — —
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through a bank account to a person ina day exceeds ¥ 10,000, Accordingly, T 320,000
would not be allowsble as deduction while computing his business Income.

[ii)  Inthe hands of Mr. §

Section 2695T prohibits, inter alla, receipt of an amount of T 2 lakh or more in
aggregale from a person in a day otherwise than by way of account payee cheque
OF account payee bank draft or use of ECS through a bank account. If any persen
receives any sum in contravention of the provisions of section 26957, he shall be lable to
pay penalty under section 271DA of a sum equal to the amount of such receipt.

In this case, since S has received 3 3,20,000 by way of cash from Mr. B on £7.3.2025, he
has violated the provisions of section 2695T, and hence, Is llable to pay penalty of t
3,20,000 under section 271DA.

2] Where cash purchases of ¥ 1,80,000 and % 1,40,000 are effected in respect of different
raw materials on two different dates

(i} Inthe hands of Mr. B

Even if cash payment of T 1,000,000 and £ 1,40,000 are made by Mr. B on two difforent
dates for different raw materials, disallowance under section H0A(3) would he
attracted, since the payment in cash in a day to Mr. § cxceeds 16,000,

(i} Inthe hands of Mr, §
1
If 5 receives cash of T 1,80,000 and $ 1,40,000 on two difforant dates, for purchase of
different raw materials, there would be no violation of section 2695T sin ce receipt on

A day is less than T 2 Jakh and the receipts are not in respect of the same

ransaction but for purchase of different raw materials. Hence, provision of section
271DA shall not be attracted.

(Juestion 4

Hose Lik, an Indian Company engaged in trading of electronic appliances through retail stores all
across India, reported a total turnover of T 75 crores during the previous year 2023-24 and ¥ 49
crores during the previous year 2024-25. The customers who purchase appliance from its stores can
pay only through cash, cheque, credit card or debit card, Discuss the relevant provisions of the Act
with respect to relevant compliances that should have been ensured by Rose L, and In the absence
ot such compliances, what will be the amount of penalty, if any, that can be levied on Rose Ltd,

Answer

A% per section 26951, Rose Ltd. is required to provide facility for accepting payment through the
prescribed electronic modes, in addition to the facility for other electronic modes of payment of
debit card or credit card provided by Rese Ltd, sinee its total turnover in business during the

immediately preceding previous year. Le,, P.Y. 2023-24 15 3 75 crores, which exceeds the prescribed
threshoid of 50 crores.

Yrescribed electronic modes are
f1}  Debit Card powered by RuPay;
(2)  Unified Payments Interface (UPT) (BHIM-UPI); and
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(3) Unified Payments Interface Quick Response Code (UPIQR Code) (BHIM-UPI QR Code].

e fallure to provide facility for electrontc modes of payment prescribed under section 26954 by
Raee Lid, would attract a penalty under section 27108 of a sum of ¥ 5,000, for every day during
whichi-such fallure continues,

However, penalty shall not be imposed, [f Rose Ltd, proves that there were good and suffictent
reasons for such fallure. Further, any such penalty shall be impesed by the Joint Commissioner,

Provi | Attachment to Protect th A

fNuestion 5

kaplain the circumstances under which the Assessing Officer can resort Lo provistonal attachment of
the property of the assessee, Also, state the period of time for which such attachment can take place.

When can the Assessing Officer revoke provisional assessment of property? Discuss.

Answer

As per the provisions of section 2818, there can he provisional attachment to protect the interest
of Revenue In certain cases L.e.-

(I}  The proceeding for the assessment of any income or for the assessment or reassessment of
any income which has escaped assessment or for imposition of penalty under section 271AAD
[penalty for false entry ete. in books of accounts] where the amount or aggregate of amounts of
penalty likely to be imposed under the said section exceeds T 2 crores should be pending,

(i)  Such attachment should be necessary for the purpose of protecting the interest of
Revenue |n the opinion of the Assessing Officer.

[iit}  The previous approval of the Principal Chiel Commissioner or Chief Commissioner, T‘ﬁi:ctpn!
Commissioner or Commissioner, Principal Director General or Director General or Principal
Director or Divector has been obtainéd by the Assessing Officer.

(iv] The Assessing Officer, may, by an order In writing attach provisionally any property
helomging to the assessee in the manner provided In the Second Schedule.

(v}  Such provisional attachment shall cease to have effect after the expiry of a period of six
months from the date of order made under section 281B8(1). However, the peériod can be
extenided by the Principal Chief Commissioner or Chief Commissioner, Principal Commissioner
ar Commissioner, Principal Director General or Director General or Principal Pirector or
Directar, as the case may be, for the reasons to be recorded in writing for a further period or
periods as he thinks fit. The tetal perfod of extension in any case cannot exceed 2 years or
&l days after the date of order of assessmentor reassessment, whichever is later.

he Assessing Officer shall, by order In writing, revoke provisional attachment of a property
wade under section 2818(1] in a case where the assessee furnishes a guarantee from a scheduled
hank, for an amount not less than the fair market value of such provisionally attached
praperty or for an amount which is sutficient to protect the interests o} the revenue,
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Question 6

The regular assessment of Ms, Swati for the AY. 2023-24 was completed ufs 143(3) on 31122024,
On 18.03.2025, she received a notice issued ufs 148 for Income escaping assessment for the same
AY, 2023-24, Further, during the pendency of such proceeding for income escaping assessment, the
A0, attaches the house property of Ms. Swatl,

Now, aggrieved Swati seeks your opinfon (being a Chartered Accountant) as to;

(i) The circumstances under which A.0. can make provisional attachment of property of assessee.
[if)  The period of Hme for which such attachment can take place,

(iii} Can suchattachment be reveked by the A.0. and IFyes, how?

Discuss the relevant provisions of law to satisfy the aggrieved assessee, Ms. Swati.

Answer

i) As per section ZB1B(1), the Assessing Officer is empowered to provisionally attach any
property of Ms. Swatl, by an order in writing, during the pendency of assessment or
reassessment proceedings, with the prior approval of the Principal Chiel Commissioner or
Chicl Commissioner or Principal Commissioner or Commissioner or Prineipal Director General
or  Director General or Principal Director or Director, if he is of the opinilon that it is

necessary to do so for the purpose of protecting the interests of the revenue, J

(i)  As per section 2B810(2), the provisional attuchment shall be valid for a period of 6 months
from the date of the order issued fljr provisional attachment,

However, the income-tax authority may extend the perlod of provisional attachment, for
reasoms to be reconded in writing, by a further period as he thinks fir

However, the total period of extension shall not exceed two years or sixty days after the
date of assessment or reassessment, whichever is Later.

(iii) Section 281B[(3) empowers the Assessing Officer to revoke, by an order In writing,
provisional attachment of property if Ms. Swati furnishes a guarantee from a scheduled
banl, for an amount nat less than the fair market value of such provisionally attached
property or for an amount which is sufficicnt te protect the interests of the revenue,

Question 7

As per Income Tax Act, the Assessing Officer is empowered to provisionally attach any property of
the assessee if he is of the opinion that it is necessary to do so for the purpose of protecting the
interests of the revenue. Can the Assessing Officer revoke Provisional aitachment of property if the
assessee furnishes a bank guarantee. If yes, from whom and to what extent of value of the Bank
guarantee needs to be furnished as per law.

Is the Assessing Officer empowered W Invoke such Bank guarantee under any circumstances?

Answer

Yes, as per section 281B(3), the Assessing Olficer can, by order in writing, revoke provisional
attachment of a property made u/s 2818 in # case where the assessee lurnishes a guarantee:
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guch bank guarantee should be from a scheduled bank and for an amount not less than the fair
market value of such provisionally attached property or for an amount which s sufficient to
protect the interests of the Revenue,

e Assessing Officer is empowered to invoke bank guarantee in the following circumstances

(] Where a notice of demand speaifying a sum payable 15 served upon the assessee and the
assessee Falls to pay such sum within the time specified in the notice of demand, the
Assessing Officer may Invoke the bank guarantee, wholly or partly, to recover the said amount

(i In a case where the assessee fails to renew the bank guarantee or falls 1o furnish a new
guarantee from a scheduled bank for an equal amount, fifteen days before the expiry of such
guarantee, the Assessing Officer shall, in the interests of revenue, invoke the hank puarantee.

Question B

During the pendency of reassessment proceedings, the Assessing Officer has provisionally attached
the property of the assessee, Mr. Malhothra in accordance with powers vested under section 2818 of
the Income-tax Act, 1961, The fair market value of the sald property I T 90 lakhs. Mr. Malhothra
proposes to furnish bank guarantee to the tune of 1 90 lakhs in lieu of provisional sttachment of
property and approached the AD to revoke the attachment. AD refused such praposil. Answer the
following Issues in the context of relevant provisions of the Act: ‘

(1 Whether AO ¢an refuse to accept bank guarantee, if not, is it mandatory on his part to pass
revoczation order for the provisional attachment of property?

(ii) Specily circumstances under which the AQ is empowered to invoke the hank goarantee,

Answer

(i} Since Mr. Malhotra proposes to furnish a bank guarantee froma scheduled bank for an amount
equal to the falr value of the property, the Assessing Officor has to revole provisional
attachment of property. In such situation, as per section 2810, the Assessing Officer canmot
refuse te accept bank guarantee, und has to mandarorily pass an arder in writing revoging
the provisional attachment of property.

(ii) The Assessing Officer can invoke the bank guarantee in the [ollowing two circumstances -

(1) Failure to pay - Where a notice of demand specifylng & sutn payable fs served upan Mr.
Malhotra, and he fails to pay such sum within the time specified in the notice of demand;

(2] Failure to renew - Where Mr, Malhotra fails to renew the bank guarantee or fails to
furnish a new guarantee from a scheduled bank for an equal amount 15 days before the
expiry ol such guarantee.

Question 9

My Biswas, a stock broker, has defaulted with repard o Lis income-tax payments and the Assessing
Officer has attached his membership card of Stock Exchange under section 281B of the Income-tax
Act, 1961, My, RBiswas contends that the membership card is not transferable and is not his personal

asset, Discuss the validity of attachment of card by Assessing Officer in the context ::nl"Suttinn 2818,
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Answer

The right of membership is not a private asset and it is merely a personal privilege pranted to the
member. It is non-transferable and incapable of alienation by the member or his legal representative
except to the limited extent provided in the rules and regulations of the stock exchange and subject
to the fuifiliment of conditions prescribed by the stock exchange, The nomination, even if permitted,
15 subject to the rules and is not automatic, The right of nomination Is vested in the stock exchange
absolutely in the case of death of or default of a member. Thus, the membership card is not the
property of the assessee and therefore cannot be attached under section 2818, It has heen so
held by the Apex Court in the case of Stock Exchange Ahmedabad vs, ACIT (2001) 248 1'TR 209.

statement of Financial Transaction or Reportable Account {Section 285BA)

Question 10

Comment whether the following transactions, undertaken during the fnancial year 2024-25, are
required to be reported under the Statement of Financial I'vansaction or Reportable Account as
required u/s 2B5BA of the Income-tax Act, 1961. Please give your answer alongwith sultable reasons
and Category of Reporting Person,

(a)  Mr. A purchased five bank drafts of T 3 lakh ezch from his current Afc with State Bank of India,
|alpur;
(B)  Ms, @ made two Ume deposlis with Canara Banl, Jaipur - (2] 4 time deposit of € 7 lakhs made

on 782024 and (b) Renewal of Time deposit of T 5 lakhs onginally made on 1.1.2024 und
renewed on 1,1.2025;

fe]  Ms, C made following payments in respect of credit card payments-

* For the months of April to July, 2024 1 - 1 IE';E{Il‘i for each mn'nth. in cash
¢ Forthe months of Aug. to Dec.,, 2024 1 59,500 for each month, through bank A /c
¢ For the months of Jan to Mar, 2025 - % 13,300 for each month, in cash

[d)  Mr. Z purchased garments of % 2 lakhs in cash from M/s Arora Designers on the oceaston of s
marriage. M/s Arora Designers is Hable for audit u/s 44AB of the Income-tax Ad, 1961,

Answer

{4)  State Bank of India, Jaipur, is not required to report value of bank drafts purchased by M.
A, even though aggregate value of such bank drafts Le, T 15 lakhs, exceed $ 10 lakhs in the
F.¥.2024-25, since such bank drafts are purchased from his current A /e and not in cash,

(b Canara Bank, Jaipur is not required to report time deposits made by Ms. Q, since the value
of time deposits other than time deposit renewed on 1.1.2025 is only 1 7 lakhs, and hence,
does notaggregate to 10 lakhs or more in the FY.2024-25,

(e} The bank or institution issuing credit card is required to report cash payment made by Ms.
Cin respect of credit card, since aggregate cash payments of T 1,17,900 (4 19500 % 4 « ¢
13,300 x 3) exceeds T 1 lakh in the F.Y.2024-25.

However, payment of 3 59,500 for each month from August 2024 to December 2024 need

%
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W

not be reported hy such bank or company or institution since, aggregate value of such
transactions, being  2,97,500, is less than T 10 lakhs,

rd] Payment of T2 Jakhs by Mr. Z Is not required to be reported by M/s Arora Designers, since
racelpt of cash payment against sale of garments from Mr, Z does not exceed T 2 lakhs.

Other Miscellaneous

(uestion 11

“Proceedings cannot be Initiated under the Act, unless a proper notice to this effect has been served
upon.” In this context answer;

(i} What are the prescribed modes of service of such notice?

(ii] Onwhom should the notice be addressed and served upon in the cases where the assessee is 3
dissalved firm, a deceased person and a partitoned HUF,

Answer

(i) A« per section 282(1), the service of notice or summon or reguisition or order or any other
communication under this Act may be made by delivering or ransmitting a copy thersof to the

person named therein -
1

(1) by post or such courler services as approved by the CHDT; or

(2) in such manner as provided In the Code of Civil Procedure, 1908 for the purposes of
service of summons; or

(31 In the form of any ﬂu;ctmnir record as provided in Chapter IV of the Information
Technology Act. 2000; or

(4] by any nther means of transmission of documents as may be provided by rules made ].11,
the CBO7T in this behalt.

The CBDT is empawered to make rules providing for the addresses (including the address for
slectronic mail or electronic mail message) t which such communication may be delivered or
transmitted to the person named therein.

{ii} The service I:Ifl'lﬂﬂEE in the glwen cases should be an the persons mentioned hereunder:

Person Hutice to he addressed and served on

A dissolved firm _”.I-'ﬁl'l.j-' person who was a partner (not being a minor) immediately
before dissolution.

A deceased person | The legal heirs of the deceased.

A partitioned HUF | Last Manager of the HUF, or. if he is dead, then, all adult members of
the erstwhile HUF.

Question 12

The proceedings before the Income-mx Authorities sither can be attonded by the assessee in person
ar through an authorized representative. Who can be treated as an authorized representztive of the
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assessee? Mention any five persons who can be treated as an authorized representative of assessee,

Answer

As per section 288, the proceedings before the incoime-tax authorities van be attended by an assessee
in person or through an authorised representative, Le, a person authorized by the assessee In
writing to appear on his hehalf, being -

(1) aperson whois a relative or a regular employee of the assessee; or

{ii}  any officer of a Scheduled Bank in which the assessee maintalns a current account or has
other regular dealings; or

(i) alegal practitioner who is entitled to practise in any civil court In India; or

{iv] achartered accountant within the meaning of the Chartered Accountants Act, 1949 who hold
avalid certificate of practice; or

(v) =ny person who has passed any acceuntancy examination recognized in this behalf by the
CBOT for this purpose.

Question 13

An order for AY. 2025-26 was passed by the Assessing Officer as per section 143(3), but the typist
wrongly typed in the order, the assessment year as A.Y.2024-25 and the relevant previous year as
eniitng on 31.3.2024, The assessee claimed in appeal that the same is an Invalld order which was not
accepted by the CIT (Appeals) on the ground of the error being of clerical nature. Discuss the
correctnesy of the order of the CIT{Appeals).

Answer )

Section 2928 provides that no return of income, assessment, notice or summons furnished or
made ar issued or taken in pursuatce of any of the provisions of the Income-tax Act, 1961 shall be
invalid or deemed to be invalid merely by reason of any mistake, defect or omission in such
return of income, assessment or nUﬂL’I_E ete, W such return of income, assessment, notice, stnmimons
ete. Is [n substance and effect in conformity with or according to the intent and purpose of the
Act. Therefore, a clerical mistake eannot Invalidate an otherwise valid assessment. Thus, the
typagraphical error in the asscssment ovder as to assessment year and previous vear does not malke
the same invalid unless established otherwise, Accordingly, the actlon of the CIT{Appeals) in not
accepting the claim of the assessee Is valid.

M
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CHAPTER - 16
Tax Evasion & Tax Avoidance (GAAR)

Tax Planning,

R i e e T

Tax Planning & Tax Evasion
(Juestion 1
Distinguish between Tax planning and Tax Evasion

AnsSwer

Tax planning is carried out within the framework of law by availing deductions and exemptions
permitted by law and thereby minimizing tax lability, Tax planning is an arrangement by which full
advantape is taken of the concessions and benefits conferred by the statute, without vielation of Jegal
provisions. Tax evasion on the other hand is an attempt to reduce tax liability by dubious or
artificial methods or dewnright fraud. It is illegal and denies State its legitimate share of tax.

(Question 2

Mr. (zavaskar sought voluntary retirement from a Government of Indin Undertaking and recejved
compensation of § 40 lacs. He is planning to use the money as capital for # business dealership in
electromic poods, The manufacturer of the product requires a security deposit of ¥ 15 lacs, which
would earry interest at 8% pa, Govaskar's wife is a graduate and has worked as marketing manager
in a multinational company for 15 years. She now looks for a change in employment. She 15 willing to
join her hushand in running the business. She expects an annual income of 1 5 lacs. Mr, Gavaskar
wonlid like to draw a monthly remuneration of 2 40,000 and also interest @ 10% p.a. on his capital in
the husiness. Mr, Gavaskar has approached you for a tax efficient structure of the business.

Uiscuss the varlous issues, which are required to be considered for formulating your advice,
Computation of income or tax lability 15 not required,

Answer

The selection of the form of organisation to carry on any busmess activity 15 cssential in view of the
differential tax rates prescribed under the Income-tax Act. 1961 and specific concessions and
deductions available under the Act in respect of different entities. For the purpose of formulating
alvice as 1o the tax efficient structure of the business, it is necessary lor the tax consultant to
consider the following lssues:

(1] Inthe case of sole proprietary concern, interest on capital and remuneration paid to the
proprietor is not aliowable as deduction under section 37(1) as the expenditure is of
personal tature. On the other hand, in the case of partnership firm, both interest on capital
anil remuneration payable to partners are allowable under sectinn 37(1) subject to the
conditions and Hmits taid down in section 40(b). The partnership should be evidenced by an
instrurnent and the individual share of parmers should be specified in the instrument
Remuneration and {ntersst should however, be authorised by the instrument of parthership
and patd in accordance with such instrument. Such interest and salary shall be taxable in the
hands of partners to the extent the same s allowed as deduction in the hands of the rm under
section 407b). Interest to partners can be allowed up to 12% on simple interest basis, while the

i
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limit for allowability for partners' remunération is based on book profit under section 40(b).

As per section 40(b)(v), partners’ remuneration shall be allowed to the extent of aggregate of -

[al  On the first T 6,00,000 of book profit or in case of loss = T 3,00,000 or at the rate of 90%
of book profits, whichever is more

(b} On the balance of book profit - at the rate of 60%

Note - However, if the firm is eligible to opt for presumplive taxatlon under section 44AD, 8%
of gross receipts or 6% of gross receipts, as the case may be, would be deemed as ts income,
All deductions under section 30 to 37 are deemed o be allowed. No deduction |5 allowable,
including deduction for partner's remuneration and interest on capital,

Partner share in profits of firm is not taxed in hands of partners by virtue of seetion 10(24),

IFa proprietary concern s formaed, the salary of Mrs, Gavaskar shall be allowed as deduction
under section 37(1).

The pussibility of invoking section 40A(2) cannot be ruled put as salary Is payable to a
relative, who is an interested person within the meaning of section 40A(2). However, it can be
argued successfully that salary of ® 5 lacs is justified in view of her Inng experlence as
marketing manager of a multinational company and the fair market value of services to be
rendered by her to the concern.

An Issue arises a8 to whether remuneration of Mrs. Gavaskar would be includible in the total
Income of Mr. Gavaskar. Under sectfon 64{1)(1i), remunerntion of the spouse ol an
individual working in a concern in which the individual is ha ving a substantial interest
shall be inclnded in the total income of the individual. However, the clubibing provision
dues not apply if the spouse possesses technical or professional ualification and the
income is solely attributable to the application of his or her technical or professional
knowledge and rﬂperiuul:é. Further, technical or professional qualification would not
necessarily mean the qualifications obtained by degree or diploma of any recognized hody
[Batta Kalyani vs. CIT (1985) 154 ITR 0059 (AP]]. The experience of Mrs, Gavaskar as a
marketing manager [n a multinational cumpany for 15 years may reasonably be considered as
4 professional qualification for this purpose, g

If Mrs, Gavaskar joins the proprietary concern or partnership concern of her husband as
ciployee, remuneration of 2 5 lacs shall be taxed in her hands under the head "salary™,

If she joins as partner in the business, remuneration shall be mxed in her hand a8 business
income u/s 28 Lo the extent such remuneration Is allowed in the hands of the firm u /s 40(b).

For individuals, tax can be computed as per stab rates provided under the default regime
under section 115BAC(1A). Alternatively, he can exerclse the option to shift out-of the default
tax regime and pay tax under the optional tax regime as per the repular provisions of the Act at
the tax rates prescribed by the Annual Finance Act of that vear. However, where he exercises
the option of shifting out of the default regime for any previous year, he would be able to
withdraw such option only once,

The surcharge rate is also depended on the total income and the highest surcharge would be
7% where total income exceeds ¥ 5 crores and the assessee has opted to shift out of the
defanlt tax regime whereas under default regime highest rate of surcharge would be 25%,
Health-and Education cess @ 4% on income-tax plus surcharge, if applicable, is attractad i all
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the cases. Whereas for partnership firms® tax is levied at a lat rate of 30%. Surcharge @912%
wentld be attracted only if total income exceeds T 1.crore. )

' n sole proprictary concern is formed, Mr. Gavaskar has an option to pay income-tax in
cespect of his total income (other than income chargeable to tax at special rates under Chapter
¥11) as per the default regime under section 115BAC or as per the optional regime under the
normal provisions of Income-tax Act.

{uestion 3

specify with reason, whether the following acts can be considered as (1) Tax planning: or (i) Tax
management; or (iil) Tax evaslon.

i)

(i)

(if)
iv]

(v)

(vi)

(]

Me. P deposits 2 1,00,000 in PPF account so as to reduce his total income from ¥ 5,90,000 o
490,000,

SQL Ltd. maintains register of tax deduction at source effected by it to enable timely
compliance.

An individual tax payer making tax saver deposit of 1,00,000 in a nationalised bank.

A partnership frm obtaining declaration [rom lenders/depositors In Form No. 15G/15H and
forwarding the same to Income-tax authoritles,

A company installed an alr-conditioner costing 3 75,000 at the residence of a director as per
terms of his appointment but treats it as fitted in quality control section in the factory, This Is

with the objective to treat it as plant for the purpose of computing depreciation.

RR Ltd. issued a credit note for £ 80,000 as brokerage payable to Mr, Ramana who is the son of
the managing director of the company. The purpose is to increase the total income of Mr.
Rarmana from ¥ 6,20,000 to T 7,00,000 and reduce the incorme of RR Ltd. correspondingly.

A company remitted provident fund contribution of both its own contribution and employees'
contribution on monthiy basis before due date.

Answer

Tax Planning/Tax Management/Tax Evasion

Answer | Reason '

Tax pl_ﬂ:ming_ _ﬂEpuSiling money I PPF and claiming deduction under section H0C s as per
the provisions of law.

Tax Maintaining register of paynqnnts subject to TDS helps in complying with the
management | obligations under the Income-tax Act, 1961,

Tax planning | Making o tax saver deposit of T 1,00,000 in a nationalized bank for clalming
deduction under section BOC by an individual s a permitted tax planning
measare under the provistons of income-tax law.

Tax Obtaining declaration from lenders/depositors In Form No. 15G/15H by a
management | partmership firm and forwarding the same to Income-tax authorities is in the
nature of compliance of statutory obligation under the Income-tax Act, 1961,

i
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£

Taxevasion | An air conditioner fitted at the residence of a director as per the terms of his |
appointmeént would be a furniture qualifving for depreciation @10,
whereas an alr conditioner fitted in a factory would be a plant qualifying for |
a higher depreciation @15%. The wrong treatment unjustifiably increases
the amount of depreciation and consequently, reduces profit and
consequent tax lability. Treatment of air-conditioner fed at the residence
of a director as a plant fitted at the fctory would tantamount to furnishing
af false particulars with an attempt (o evade tax,

Tax evasion | Issuance of & credit note for € H[J,I:J[iﬂ- by RR Ltd. as brokerage payable to Mr,
Ramana, the son of the Managing Director, to Increase his total income from
1 6.2 lakh to ¥ 7.00 lakh and to correspondingly reduce the company's total
income Is a method of reducing the tax liability of the company by recording
a fictitious transaction.

The company Is llable to tax at a fat rate of 30%/25% /22%, as the case may
| be, whereas Mr, Ramana would not be lizble to pay any tax as per the default
regime under section 115BAC, since his total Income does not oxeoed %
700,000, consequent Lo which he would be eligible for tax rebate under
section 87A, Reducing tax Hability by recording a fictitious transaction
wouk! tantamount totay evasion.

Thx Rematﬁng of own contribution b provident fund and emniﬂye_qs
management | contribution to provident fund on a monthly basis before due date is proper

| compliance with the statutery ohligations,

Question 4

State with redson, whether the following acts can be considered as Tax Planning or Tax Management
or Tax Fyvasion. ;

(i)

(i)

(1)

(iv]

CAn Individual assessee deposits a sum of T 10,000 in Sukanya Samriddhi Account of his

daughter, so that his total income is reduced from ¢ 505,000 to 3 4,95,000 which ontites him
to rebate under section 874 and consequently his tax Fability becomes Nil

A tompany obtaining declaration in Form No.60 from customers who are required to provide
their PAN but the same is not allutted to them,

A partnership Arm made a payment of T 35,000 for purchase of 2 refngerator which is installed
at the residence ol one of the partners. However, the same s shown as being installed in the
aflice of the firm for clalming depreciation.

A company pays U 4 lakhs to Mrs. D (wife of Director Mr. D), whao, atthough being a qualified
professional but is a house-wife. The purpose is to increase the total income of Mrs, D fupto 1 5
lakhs] and claim expenditure in the hooks of the company without provision of any
professional service by Mrs. D to the company,

Answer

| .

Answer l Reason ]
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W
(]| Tax planning | Depositing money in Sukanya Samriddhi Account of his daughter for |
claiming deduction under section BOC to reduce total income from t
505,000 to ¥ 4,95,000 In order to avall rebate under section 874, which | |
consequently reduces his tax lahillty to ‘Nil', Is a permitted tax planning |
measure under the provisions of income-tax law.

(i) O Tax Obtaining declaration from customers in Form No. &0 by the company I8
. management |in the nature of compliance of starutory nbligation under Income-tax Law. !

[Eii]i Tax evasion | A refrigerator fitted at the residence of o partner and shown as being |
- imstalled in the office of firm for claiming depreciation would tantamount |
| to furnishing of false particulars with an attempt to evade tax. |

fiv)] Tax evasion | Payment of T 4 lakhs to Mrs. D (wife of Director Mr. D) without provision of !
any professional services, to increase her total income upto 5 lakhs and to |
correspondingly reduce the company’s total income is a method of reducing |
the tax Hability of the company by recording a fictitious transaction, |
The company Is liable to tax at a flat rate of 30%/25%/22%, as the case may |
be, whereas Mrs. D would not be lable to pay any tax, since her rtotal |
income does not exceed T 500,000, consequent 1o which she would be l
eligible for tax rebate of T 12500 under section 87A. Reducing tax liahility :
by recording a fictitious transaction would tantamount to tax evasion. .

Question 5

Specily with reason, whether the following acts can be considered as: (A) Tax planning; or (B] Tax

management; or (€] Tax evasion. -

() . Mr. D has FDR with SEI in his name amounting to T 50 lakhs. He gifted this suim of 50 lakhs to
hic son on the date on which he attained 18 vears of age. The purpose Is (o shift interest
Income from his hands to his son, so that there may be Zero tax implication, since his son has
nn other income and the total interest would be lower than taxable Hmits,

(i)  Mr. Ham's Annual income is ® 49.50 lakhs excluding commission receivable from ABC Limited.
During the year, he varned a commission of & lakhs from ABC Limited. He asked ABC Limited
to transfer the commission in his wife's account, who 1s a housewile, He also asked them to
deduct TDS in her wile's name. He did [t so that Lis total income may not cfoss ¥ 50 lakhs and
hie can save surcharge on taxes applicable on total income exceeding 3 50 lakhs. His wife has no
other Income,

Answer

() Tax Planning - Gifting of fixed deposits of 3 50 lakhs by Mr. D to his son who attalned age of
18 years for purpose of shifting interest income from his hands to his son so that there may be
zero tax implication, ts a permitted tax planning measure under provisions of income-tax law.

Mote - It has heen assumed that such transfer is frrevocable and Mr, D does not derive any
direct or indirect benefit from such income. In tase transfer of fixed deposit is revacable then
the interest income on fixed deposits would be included in the hands of Mr, D and bence the
canme would not be considered as Tax Planning. i
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(i) Tax Evasion - Mr. Ram's annual income is % 49,50 lakhs. He also earned commission of T 6

lakhs from ABC Limited. Accordingly, his total income would be ¥ 55.50 lakhs which exceeds ®
50 lakhs and hence surcharge is applicable on tax on total income,

However, for the purpose of saving tax, he instructed ABC Ltd. to transfer the commission
in his wife's account. This iz the case of application of Income and not of diversion of fncome
by overriding title, since such transfer of commission Is not under any abligation but to evade
tax, This Is tax evasion.

Tax Aveidance (GAAR)

Question 6

A choice Is made by a company by acquiting an asset on lease over outright purchuse, The company
claims deduction for lease rentals in case of acquisition through lease rather than depreciation as In
the case of purchase of the asset. Would the lease rent payment, being higher than the depreciation,
be disallowed as expense under GAAR?

Answer

GAAR provisions would not apply in this case as the taxpayer merely makes a selection it of the
options avaitable to him under the provisions of the Act for which he s eligible and satisfics the
stipulated conditions, if any. Even if chaice of such aption results in lower tax linhility, the same 15 a
result of tax planning

Question 7

M/s. Highway Drive Limited incorporites a wholly owned subsidiary M /s Hig-hwuy Roads Limited in
India. Its main business is to develop infrastructure facility and Is eligible for deduction v/s B0-1A,
Accordingly the company has cliimed deduction u/s 80-14.,

[i) Highway Roads Limited derives income other than income from developing infrastructure
facilities and discloses such income as income from developing infrastructure facilities, thus
enjoying the benefit u/s B0-1A.

[ii} Highway Roads Limited purchases the supplles for the development of infrastructure facilities
from M/s. Highway Drive Limited ot a price lesser than the fair price; thus transferring the
income of M/s. Highway Drive Limited to M /s, Highwiy Roads Limited and enjoving the bepefit
of section 80-1A on such income.

Cian GAAR be involied in both the instances mentioned aliove?

Answer

(i) In the present case, Highway Roads Ltd, derives income othor than income from developing
infrastructure facilities and discloses such income as lucome from developing (nfrastructure
facilities to avail benefit of deduction u/s 80-1A, This Is a case of misrepresentation of facts by
showing non-eligible income as Income eligible for deduction u/s 80-1A. Hence, this is aq
arrangement of tax evasion and not tax avoidance.
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Wﬂ

(1)

Tax evasion, being unlawful, can be dealt with directly by establishing correct facts. GAAR
nrovisions need not be invoked in such a case,

In this case, there ks a close connection between Highway Drive Limited, neligible assessee,
1l Highway Roads Ltd, an eligible assessee, since the eligible assessee s a wholly owned
subsidiary of ineligible assessee. The purchase transaction has been arranged in such a way
that it produces more than ordinary profits to the eligible assessee,

Howsever, such tax avoidance is specifically dealt with through the provisions contained in
etion 80-1A{10), Further, if the aggregate of such transactions entered into in the relevant
previous year exceed the threshold of © 20 crore, domestic Lransfer pricing regulations
under section 92BA would be attracted,

it 4 not the intention of the legislation to inveke GAAR in such situations. Hence, the Revenue
aced not Invoke GAAR in such a case, though GAAR and SAAR can co-exist as per
clarification piven (n the CBET Clreular,

{Quesiion 8

(ritically examine the following cases and discuss whether the provisions of General Antl-avoldance
Rulos {GAAR) can be invoked in these cases?

(i

(1)

Divi Ltd,, an Indian company has 2 manufacturing units, unit A in the Special Economic Zone
(SEZ) and unit B in non-SEZ: Manufacturing activitles are carried out in Unit B while unit A only
does the packaging of the goods manufactured by unit B. In its books of accounts, it shows the
manifacturing to be carried out in unit A and caims allowable deductions.

Jeeva Ltd, an Indian company has 2 manufacturing units, unit € in the Special Feonomic Zone
[SEZ) and unlt 7Y in non-SEZ It transfers the gocds manufactured by unit D to unit C at a priee
sipnificantly lower than market value of goods and thus becomes eligible for higher deductions.

Answer

0]

(ii)

Ini the present case, Diva Lud, an Indlan company has & manufacturing units, unit A by the SEZ
and unlt B in non-SEZ Though unit A only does the packaging of goods manufactured by Unit B,
the company, in its books of account, shows the manulacture of goods by Unit B as
manufacture of goods by unit A to enjoy exemption under section 10AA. This Is a case of
misrepresentation of facts by showing manufacture of non-5EZ unit as manufacture of SEL
unit. Henee, this is an arrangement of tax evasion and not tax avoidance,

Tax evasion, being tmlawful, ¢an be dealt with directly by establishing correct facts. GAAR
provisions need not be invoked in such a case.

in this case, goods manufactured by unit D, a non-5EZ unit, being a non-eligihle business, are

transferred to unit C, a SEZ unit, being an eligible business, at a price significantly lower than
the market value of goods to clalm higher deduetion under section 10AA in respect ol unit C.

As there is no misrepresentation of facts or false submissions, It is not a case of tax evasion
e company has tried to take advantage of tax provisions by diverting profits [rom non-SEZ
unit o SEZ unit. However, this is not the intention of the legisiation.

such tax avoidance Is specifically dealt with through the provisions contained in section

BY CA ATUL AGARWAL [AIR-1) "
: AIR1CA Career Institute (ACD)
Page 16.7

435




Tax Planning, Tax Evasion & Tax Avoidance

%

1DAA[9), as per which provisions of section 80-1A[8) would get attracted in such a case
Further, if the aggregate of such transactions entered into in the relevant previous vear exceed
the threshold of T 20 crore, domestic transfer pricing regulations under section 92BA

would be attracted. Hence, the Revenue need not invale GAAR in such a case, though GAAR
and SAAR can co-exist as per clarification given in the CBOT Circular,

Question 9

¥ Tech Ltd. Is a company resident of country C1. It enters into an agreement with Z Energy Ltd, an
Indian company for setting up a power plant in India. It is a composite contract for an agreed price of
LSS 100 milllon. The payment has been split in the fllowing parts as per separate agreements

(1) US$ 10 million for design of power plant outside Indja (payment for which is taxable at 209 on
gross hasis)

(i) US§ 70 million for offshore supplies of equipment ete, (not taxable a5 no role s played by any
PE in India, These are not subject to Import duty)

(i) USS 20 milllon lor local supplies and installation charges [taxable on net income basis)

It is fownd that the falr market value of offshore desi g is about USD 30 million; therefore, it is under
invoiced. On the other hand, offshore supplies were over invoiced. The arrangement resulted in
significant tax benefit tn the taxpayer. Can GAAR be Invoked in such a case? .

Answer

The allocation of price to different parts of the contract has boen decided in such 8 manner as o
reduce tax labllity of the foretgn compauy in India. Both conditions for declaring an arvangement
as impermissible are satisfied. (1) The main purpase of this arrangement s to oltain tax benefi;
and (2] the transactions are not at srm's length, Consequently, GAAR may be invoked and prices
would be reallocated. However, determination of arm's length price should be based on transfér
pricing regulations under the Act, il Lhe enterprises are associated ENTETPIises.

-

(uestion 10

Under the provisions of a tax treaty belween India and coun try F4, any capital gains arising from the
sale of shares of Indco, an Indian com pany, would be taxable only in F4 if the transferer is a resident
of F1 except where the transferer holds more than 10% interest in the capital stock of Indeo. A
company, A Lid, being resident In F4, makes an fnvestment in Indeo through two wholly owned
subsidiaries (K Ltd. and L Led ) located in F4, Each subsidiary holds 9.95% shareholding In the Indian
Commany, the total adding to 19.9% of equity of Indeo, The subsidiaries sell the shares of Indeo and

chaim exemption as each is holding less than 10% equity shares in the Indian company. Can GAAR be
invoked to deny treaty benefit?

Answer

The above arrangement of splitting the mvestment through two subsidiaries appears to be with the
intention of obtaining tax benefit under the treaty, Further, there appears to be no commercial
substance in creating two subsidiaries as they da not change the economic condition of investor A
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Ltd. in any manner (L.e on business risks or cash flow), and reveals a tainted glement ol abuse of tax
wweaty. Henee, the arrangement can be treated as an impermissible avoidance arrangement by
invoking GAAR, Consequently, treaty benefit would be dented by ignoring K and L, the two
cubsldiaries, or by treating Kand L as one and the same company for tax computation purposes.

(Juestion 11

wi/s Global Architects Inc Is a company incorporated in country F1. It is engaged in the business of
providing architectural design services all over the world, It recelves an offer from Lovely Resorts
pvt Ltd, an Indian company, for design and development of resorts all over India,

india-F1 tax treaty provides that architectural services are technical services and payment for the
came Lo a company may be taxed In India. However, if such professional services are provided by a
firm or individual, then payment for such services are taxable only if the firm has a fixed base in India
or stay of partners/employees in India excead 180 days, Limitation of benefit clause does not exist [n
tax treaty between India-F1. "

M/s Global Architects Inc forms a partnership firm with a thivd party (director of the company)
having only 2 nominal share in the F1. The firm enters o an agreement 10 carry oul the services in
India The company seconded its trained manpower to the firm,

Thus; the partnership firm claimed the oreaty benefit and no tax was paid in India, Can such an
arrangement be examined uncler GAAR?

Answer

It is obvious that there was no commercial necessity to create a separate firm except to obtain
the tax benefit. The firm was culy on paper as the manpower was drawn from the cempany. The
firm didl not have any commercial substance. Morgover, it is a case of treaty abuse. Hence, GAAR
may be involted to disregard the firm and tax paymen for architectural services as fee for technical
services. Howover, rate of tax on such payment shall be as applicable under treaty, if more heneficial.

Question 12

Indeo incorporates a Subco In a LT] {Low Tax [urlsdiction) with equity of US $100 million. Subeo
gives a loan of UUS $100 million to another Indian company (X Ltd.) at the rate of 10% pa. X Lud.
claimis deduetion of interest payable to Subco from the profit of business, There is no other activity in
Subco, Can GAAR by invoked in such a case?

Answer

The arrangement appears to avold payment of tax on interest income by Indeo in case loan 1s directly
pravided by Indeo to X Lid. The arrangement involves round teipping of lunds even though the
funds emanating from Indco are not traced back to Indeo in this case. Hence, the arrangement may
he deemed to lack commercial substance and GAAR may be invoked.

Consequently, in the case of Indco, Subeo may be disregarded and the interest incoma may be tixed
in the hands of Indco.
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Juestion 13

Fxamine whether General Anti-Avoldance Rules (GAA R) ean be invoked to deny the treaty benefit in

the following case, assuming that all other conditions prescribed for upplication of GAAR are being
satisfled:

Yan Ltd is a company incorporated In country C1, Yan Ltd incorporates 100% subsidiary company Y
Ltd In country A, X Ltd, an Indian Company and Y Ltd (100% subsidiary of YAN Ltd) located in
country "A" formed a joint venture company XY Ltd in India. As per the joint venture agreement, 510,
ol shares are held by X Ltd and 499 are held by Y Ltd in XY Ltd. There is no other business activity in
Y Lbd

¥ Ltd is designated as Permitted Transferee of YAN Ltd, Permitted Transleres means though shares
ol XY Lid are held by ¥ Ltd, all rights of voting, management, right to sell ete. are vested with YAN Lrd.

i'he shares held by Y Ltd in XY Ltd are sold to P Ltd which Is a group company of X Ltd. As per the tax-
treaty between India and Country "A", there is no tax for capital gains either in source countyy or in
Country "A", Consequently, the capital gains arising (o ¥ Ltd are not taxable in India.

ADnswer

CAAR may, prima Facle, apply, when the followin 2 twin conditions are satisfied:
* Main purpose of the arranpement being tax henefit, and
« [xistence of inted benefit,

As per the tax treaty between India and Country "A”, there is no tax on capltal gains cither in the
Aouree country of in Gountry "A". Consequently, the capital gatns orising to ¥ Lid is not taxable in
L,

The arrangemen of routing investment through Country *A” would result in a tax benefit, Since there
i5 20 business purpose in incorporating a company Y Ltd (100% subsidiary of YAN Ltd) in Country
A" It can be said that the main purpose of the arrangement is to oblain a tax benefit,

O the guestion of whether the arrangement has any tainted element, it is evident tlat there 15 ho

commercial substance |n incorporating ¥ Ltd as it does not have any effect on the business risk
o1 YAN Ltd or cash flow of YAN Ltd.

Additionally, the fact that all rights of shareholders of Y Ltd (designated as Permitied Transferee) are
heing excrcised by YAN Ltd Instead of ¥ Lul, Indicates that ¥ 1id Jacks commercial substance.

Az the twin conditions of main purpose being tax benefit and existence of a tainted element are
satistied. GAAR may be invoked in this case.

Question 14

in the following independent circumstances, discuss whether the provisions of GAAR would be
apnlicable;

() Milo Ltd, an [ndian company, is making losses for the past several years. Tile Ltd, another
Indian company, having huge profits acquired Ms. Milo L.

() BAMP Inc, a company Incorporated in Country A, holds 1000 eguity shares in MAJP ., an
Indian listed entity since 1.4.2016. MAP Lt issued 1000 bonus shares to DAME Inc. As per the
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W
treaty between India and Country A, the capital galn Is taxable In the country where the
transleror of shares is a resident. The tax laws of Country A, exempt capital gains. DAMP Inc.

sells all the sharcholding in MAP Ltd. and earned a capital gain of T 5 crores.

(il Ao ned, an Indian company, incorporates a wholly owned subsidiary Company B, in Country B
[ which 15 a Low Tax Jurlsdiction with equity share capital of ¥ 1 crore. Out of the equity capital,
cumpany B gives loan to C Ltd,, an Indian company at the rate of 5%. There is no other activity
In Company B.
fiv] Tee Ltd, an Indian company sets up a unit in SEZ in FY 2019-20 for manufacturing of
clietnicals. It claims 50% deduction of profits of 2 100 crores carned from that unit u/s 10AA of
the Act

Answen
Applicability of GAAR

| [1] In the present case, Tilo Lid. having huge profits acquired Milo Ltd. a loss-making company.
Due to provisions relating to merger and acquisition in the Act and considering that the
scheme would have been sanctioned by the High Court/Natiopal Company Law Tribunal
eomstdering tax implications, GAAR need not be invoked.

(i) In case of investment made prior to 1.4.2017, Income arising from transfer thereof
would not be subject to GAAR. Accordingly, income from transfer of shares acquired on
1.4.2016 by DAMP Inc. would not attract GAAR. '

If the original shares are zequiced before 142017, but honus shares are issued after that date,
GAAR provisiens would not be attracted on transfer of such bonus shares also

(iii) An impermizssible avoldancearrangement means an arrangement, the main purpese or one of
the main purpases of which Is ta obtain a tax benefit and also, Inter alis, lacks commercial
subistance or is deemed to lack commercial substance. An arrangement iy deemed to lack
commercial substance if it mvolves, inter alia, round tripping of funds.

In this case, the arrangement of routing money through wholly owmed subsidiary Company B
in Country B, a low tax jurisdiction, to ap Indian company (€ Ltd.) involves round tripping of
[unds even though funds emanating from A Ltd, are not traced back to A Ltd. The alternate
course avallable In this case Is direct advance to © Ltd. an Indian company, in which case the
interest income would have been chargeable to tax in the hands of A Lid

Therefors, the agreement Is deemed to lack commercial substance as it involves round
| tripping of funds. Also, its maln purpose Is to obtain tax benefit and there [s no other activity
g i Company B
However, if the tax benefit in relevant assessment vear arising, in aggregate, to all the parties
to arrangement does not exceed T3 crore, then, GAAR provisions would not be invoked.

[iv)  Hee Lud set up a SEZ unit and claiming 50% deduction under section 10AA resulting in tax
benefit, However, setting up of SEZ ls for the purpese of taking benefit of a fiscal incentive
offered for promoting SEZS. In such a case, GAAR provisions would not be applicable.

BY CA ATUL AGARWAL [AIR-1)
AIR1CA Career Institute (ACH)

Page= 1611

438




!J

CHAPTER - 17

Tax Audit and Ethical Compliances
o T

il Audi

Question 1

Sunlight & Co, a partmership firm engaged in trading of electronic goods, has & turnover of 265
lakchs for the F.Y, 2024-25, Examine whether Sunlight & Co, is required to get its books of account
audited mandatorily as per section 44AB from the information given helow -

Particulars T
[i] | Total turnover 2.65,00,000

(i) [Aggregate of all receipts during the year (including amount received for 3,25,00,000
| turnover mentioned in (i) above) !

(iil) | Cash receipts out of {1} above 14,00,000

(iv} | Cash receipts out of (i) above {This Is inclusive of the figure mentioned in (i) 16,00,000
abuve]

(v] |Aggregate of all payments during the year 1,35,00,000

(v} | Cash pavments out of {v] above 6,495,000

Wonld your answer change If the cash roceipts indicated In (10} 1% 13 lakh (nstead of § 14 lakh?

Answer

As per section 44AB, every person carrymg en business or profession 15 required 1o get his accounts
audited before the "specified dute” by a Chartersd Accountant, if the total sales, tarnaver or gross
recelpts in business exceeds € 1 crore in any prévious year,

Howewver, tax audit is not required in case of such person carrying on business whose total sales,
rnover or gross receipts in business < 3 10 crore In the relevant previous year [FY.), if;

- aggregate cash receipts Including amount received for sales, turnover, gross recelpts in the
relevant previous year £ 5% of such recelpts; and

- aggrogate cash payments including ammmt incurred for expenditure In the relovant 1Y, < 5%
of such payments or

In this case, the twrnover of Sunlight & Co. exceeds 3 1 crore but does not exceed t 10 crove,
Accordingly, It has to be seen whether cash recelpts exceed 5% of apgregate receipts and cash
payments exceed 5% of ageregate payments, to determine whether tax audit & compulsory,

In this case, the percentage of cash receipts of T 16 lakhs to BgEregate receipts of T 325 lakhs is
+.92% and the percentage of cash payments to aggregate payments is 5,14 %,

Since the cash payments made during the year excesd 5% of aggregate payments, the firm is
required to get its accounts audited under section 44AB and furnish audit report hefore the
specified date, irrespective of the fact that its turnover does not exceed % 10 crores and fts cash
receipts do not exceed 5% of total receipts,

It may be noted that, in this case, Sunshine & Co. cannot declare profits as per the presumptive

provisions of section 44AD, since the percentage of turnover receipts in cash of ¥ 14 kakhs to the
total turnover of ¥ 265 lakhs is 5.28%.
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m
If the cash receipts Indicated in (i) is T 13 lakhs instead of ¥ 14 lakhs, the percentage of turnover
peceiphs in cash of T 13 lakhs to the total urnover of 1 265 lakhs would be 4.91%. In such a case,
sunshine & Co. can declare profits as per the presumptive provisions of section 44AD, In which
caoe, 1 need not get its books of account audited under sechion 44AR,

(uestion 2

#r Abhinav Ahuja runs a travel agency business since the year 2010, His total commigsion receipte
G e BY, 2024-25 s ¥ 287 lakhs, The detalls of recelpts and payments made by him during the year
2024-25 are as follows:

! Particulars Amount (3) | Mode of ru:lzipl_',.l’ payment i
Date of Receipt _
i 15.4.2024 1565000  BHIMUPL |
I 2742024 13,680,000 A/u pavee cheque
' 7.5.2024 13,35,000 Bearer cheque
o 6,6.2024 18,21,000]  Afe payee cheque
15.8.2024 15,25,000 NEFT
i 19.9.2024 1672000 NEFT
' 18,10.2024 15,35,600 v !
15.2.2025 16,25,350 upI |
| ' 17.4.2025 | 1819450 NELT
(ither agaregate Eei'ptﬂ not exceeding ¥ 2,000 per| 14421600 Afcpayee ﬂieques, MEFT
person on certain occasions from various customers, and UP]
Ut of this, receipts of $ 52,500 are received in cash.
Paymenls
ﬁ@regut& all .pa}rm ents made during-ﬂae PY. 2024-25 ﬁ,EB,ﬂﬁjﬂﬂﬂ
Amount incurred for uxpt*nditﬁi‘e in cash [not 2058000)
| exceeding 2 10,000 per person in each camf]

Mr, Abhinav contended that he is not required to get his accounts audited sinee his turnover does rot
exceed T 3 croves and he is eligible to declare his income as per presumptive provisions of section
H4AD. Examine the contention of Mr. Abhinav Ahuja

Answer

As per section 44AB, every person inter alla carrying on business or profession |5 required Lo et his
accounts audited before the “specified date” by an accountant, If total sales; turnover or gross
recelpts in business exceeds € 1 crore in any previous year.

However, tax audit is not required in case of such person carrying on business whose total sales,
Lurnover or gross receipts in business £ ¥ 10 crore in the relevant previous year (P.Y.), i -

- aggregate cash receipts including amount received for sales, turnover, gross receipts in the
relevant previous year s 5% of such receipts; and

w
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aggregate cash payments including amount incurred for expenditure in the relovant PY. < 5%
of such payments or

As per section 44AD, a resident individual, HUF or Partnership firm (but not LLP) engaged in eligible
business and who has not claimed deduction under section 10AA or Chapter VIA under *C -
deductions In respect of certain Incomes” whose total turnover/ gross receipts in the PY. <1 200
lakhs [where cash recelpts do not exceed 5% of tatal turnover, higher threshold limit of 300 lakhs
applicable) can declare B% /6%, as the case may be, of total turnover/sales/gross receipts or a sum
higher than aforesaid sum claimed to have been carned b y the assessee. However, a person inter alia
carrying on any agency business are not eligible for presumptive provisions of section 44AD,

In the present case, since Mr. Abhinav Abuja Is carrving on travel agency business, he (= not

eligible for presumptive provisions of section 44AD, though his turnover does not exceed T 3
Croras.

In this case, the twrnover of Mr, Abhinav Ahuja exceeds 3 1 crare but does not excaad % 10 crore,
Accordingly, it has to be seen whether cash recelpts exceed 5% of agpregate receipts and cash
payments exceed 5% of aggregate payments, to determine whether tax audit is compulsory. During
the PY. 2024-25, his cash receipis are T 1335000 plus T 52,500 totallng to © 13,87.500, which is
+83% of roml receipts of ¥ 287,00,000. Cash payments made during the PY, 2024-25 are 3
20,538,000 which is 7.98% of aggregate payments of 1 2,58,00,000, Stnee his cash payments during
the P.Y. 2024-25, exceed 5% of ageregate payments made during the year, he is required to get the
accounts audited under section 44AB and furnish tax audit report on ar before the specilied date
1.e, one month prior to the due date of filing return of inenme under section 1349(1).

Question 3

ABC Ltd, Is engaged (n transportation of building material and tra nspartation of goods to contractors,
It made payment for hiring dumpers for this purpose, The company has not deducted tax at source
oty the ground that since the payment was for fransportation of poods and not renting out machinery

and equipment, such payments could not be termed ag rent paid for use of machinery under section
194 and henee, no tax was deductible at source,

The tax auditor is, however, of the view that the transactions being in the nature of comracts fur
shifting of goods from one place to anviher would be covered under works contracts, thereby
atiracting the provisions ol section 194C. He relied upon the Gujarat High Court ruling in CIT {TDS] v.
Shree Mahalaxmi Transport Co. (2011) 339 ITR 484

What s the reporting responsibility of the tax auditur in such a ease and the consequent ethical
Implications? Examine.

Answer

In clause 34{a) of Form 3CD, the tax auditor is required to report whether the assessee is required
to deduct or collect tax as per the provisions of Chapter XVI1-B or Chapter XVII-BB, and if yes, to
furnish the details mentioned thereunder, While answering the issue of applicability of the
provisians of Chapter XVII-B and/or XVII-BD, a number of debatable issues may arise before the
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ﬁw
sepssee as well as the tax auditor. The tax auditor may bave a difference of opinion with regard to
(e applicability of the provisions of TDS/TCS on a particular payment. In such a case, the tax auditor
has to report the difference of opinion appropriately as an observation in para 3 of Form 3CA, This
requirement is contained in the Guidance Note on Tax Audit,

Also, in clause 21{B)(11) of Form 30D, the amount inadmissible under section 40{a)(ia) has to be
mentioned.

11 case the tax auditor does not comply with the reporting requirements under these clauses
\n¢l Ealls 1o mention the difference of opinion appropriately as an ohservation ln para 3 of Form 3CA,
clause (7) of Part 1 of the Second Schedule to the Chartered Accountants Act, 1949 for not
pxercising due diligence may be invoked.

Question 4

A search was conducted u/s 132 of the Income-tax Act, 1961 in the case of LMN Jewellers [P Lud, a
enld [ewellery retall chain, As part of the post search enquiries, data from the billing software was
analysed. On analysis of this data, 1t was found that the company was involved inviolation of section
40A{3) in a major way to the tune of ¥ 20 crores in the purchase of old gold.

In order to verify the findings culled from digital data, some of the customers whose whereabouts
were available from computer records were contacted and thelr statements were recorded under
gath. These customers zdmitted under oath that they had sald old gold and received the amounts (all
exceeding ¥ 10,000) in cash. The fact which emerged from the enquiries is that LMN Jewellers (F)
Lid purchase old gold and mike payments for these purchases in cash, even if they excead 110,000,

However, the tax auditor had mentioned "Yes" in response to the statement in sub-clause [A] of
Clause 21(d) on whether the expenditure covered under section $0A[3) read with Rule 60D were
made by account pavee cheque drawn on a hank or sccount payee hank draft The tax auditor
submitted that standing instructions were given by the management of the entity to the employees to
make payments above & 10,000 only through account payee cheques and/or hank drafts or other
permissible electronic modes; and copy of these instructions were verifled by him. He further
submitted that he had also taken a represemtation from the Management that net payment ini cash to
any person in a day did not exceed ¥ 10,000, Also, he mentioned that the test checks conducted by
him did not reveal any violation.

Examine the ethical implications in this case and the consequences therenf.

Answer

fis per section 40A[3), where the assessee incurs any expenditure, in respect of which payment or
apEregate of payments made o a person in a day otherwise than by an account payee cheque drawn
on a bank or by an account payee bank draft or use of electronic system through bank account or
through such other prescribed electronic modes exceeds ¥ 10,000, such expenditure shall not be
allowed as a deduction,

Clause 21(d) of Form 3CD reguires the tax anditor to report, on the basis of the examination of
books of account and other relevant documents/evidence, whether the expenditure covered
under section 40A{3) read with rule 600 were made by account payee chegue drawn on a bank
or account payee bank draft; and if not, to furnish details mentioned thersunder, namely, date of
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payment, nature of payment, amount etc,

The Guidance Note on Tax Audit issued by ICAI states that there may be practical difficulties (n
verifying whether each payment is made through account payee cheque or bank draft or ECS or other
preseribed electronic modes, Where the reporting has been done on the basis of the certificate of the
assesseg, the fact has to be reported as an observation in para 3 of Form 3CA.

The tax auditor is required to point out in tax audit report, the violation of the provisions of section
4DA(3) thereof involving expenditure to a person in a day exceeding T 10,000 otherwise than by way
of account payee cheque/bank draft, ECS and other prescribed electronic modes. However, In this
case, the tax anditor has certified that there was no such instance, though such instances aggregate to
a large gquantum of ¥ 20 crores,

The tax auditor should have considered the nature of husiness ie, jewellery business of the assessee
and accordingly undertaken necessary checks to verify whether there are cash payments in violation
of section 40A(3). He should have made use of the audit tools which are available 1 find out sucl
payments expeditiously and accurately where the data is valuminous.

In this case, considering the nature of husiness of the assessee, namely, jewellery business, the onus

was on the tax auditor to verify the same before reporting in Form 3CD. Mere reliance on

certifieate issued by the management is not acceptable [n such a case, Also, even in a case whers

the reporting has been done on the basis of the certificate of the assessee, the Fact has to be reported
35 an ohservation in para 3 of Form 3CA, which he had failed to do.

Thus, (n the case, the tax anditor had failed to exercise due diligence in the conduct of his
professional duties. He had also failed to obtaln sufficient information which is necessary for
expression of opinfon. On account of such failure, clauses (7] and (B) of Part 1 of the Second
Schedule to the Chartered Accountants Act, 1949 may be invoked.

Question 5

X Ltd., an Indian campany, paid interest of 2 95 lakhs to X Inc. o non-resident associated Erberprise
tn the P.Y.2024-25 on loan borrowed from it X Ltd. also obtained loan of ¥ § crorariDog pa. on
142024 from Y Inc., a foreign company in which it holds 200 voting power, X Inc. deposits T2 crore
with Y Inc. X Lud. contends that the provisions of section 948 are not attracted in it case, since the
Interest paid to non-resident assocfated enterprise does not exceed T 1 crore in the PY,2024-25, The
b auditor Is, however, of the opinion that the interest of T 20 lakh (e, 10% of ¥ 2 crore) also has to
be considered for the purpose of section 948 X Ltd. contends that X Inc. has not deposited a
corresponding and matching amount of % § crore with ¥ Ing, and hence, the provisions of section 941
will not be attracted In this case. Examine the reporting requirement, if any, of the tax auditor in this
Cige.

Answer

Relevant provision of law - Section 948 provides thal where the debt is issued by o lender which is
not associated but an associated enterprise either provides an implicit or explicit guarantes to such
lender or deposits a corresponding and matchj ng amount of funds with the lender, such debt <hall be
deemed to have been issued by an associated enterprise,

In this case, the debt issued by Y Inc. is 5 crore and the deposit made by the associated enterprise, X
%E‘
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M
inc, with ¥ Inc. Is T 2 crare. Since the deposit is not of a matching amount, the X Ltd. conte nds that
provisions of section 948 will not be attracted in respect of interest payable by it to Y lnc. The tax
auditor s of the opinion that interest on ¥ 2 crore amounting to T 20 lakhs will have to be considered
for the purpose of section 940, Accordingly, the interest payable/paid by X Ltd. to non-resident
associated enterprises during the year would be @ 115 lakhs and hence, the provisions of section 948
would be attracted, since the same exceeds the threshold of T 1 crore, This appears to be the
legislative intent, since etherwise it Is possible to escape the application of this provision by even by
depositing a marginally lower amount than the loan taken.

Relevant clause of Form 3CD - Clause 30B(z) of Form 3CD requires the tax auditor Lo state
whether the assessee has incurred expenditure during the previous year by way of interest or
of similar nuture exceeding one crore rupees as referred to in sub-section (1) of section 948,

Relevant paras of the Guidance Note on Tax Audit - As per para 18,6 of the Guidance Note on Tax
Audit, the tax auditor may have a difference of opinion with regard to the particulars furnished by
the assesses, These differences are to be reported In para 3 of Form No, 3CA or para 5 of Form 3CB.
As per para 193, if there is any difference in the opinion of the tax auditor and that of the
assessee in respect of any information furnished in Form No, 3CD by the assessae, the tax auditor
may consider stating both the view points and also the relevant information refated 1o matter in
order to enable the tax autharity to take a decision (n the matter,

Therefore, the tax auditor has to repart the difference of opinion appropriately as an observation In
para 3 of Form No. 3CA or para 5 of Form No. 3CR as the case may be

Accordingly, in this case, the tax auditor may state both the view points in Clause 308 as weil
as report the difference of opinion appropriately as an observation In para 3 of Farm 3CA to
enable the tax authority to take a decision in the matter.

(Question b

XYZ & Co, a firm engaged i Interior decoration business, employed 20 new employees on 142024
an a monthly salary of T 25,000 to be pald by account payee cheque. [n adiition, each employes was
entitled to 10% employer contcibution to recognlsed provident fund, The employees were also
entitled to transport allowance of 1 3,000 pau. paid in cash. The gross total income of XYZ & Co,
Inchded profits and gaing from business of 162 lakh.

The firm elaimed deduction under section BOJJAA of T 18 lakh, being 30% of 60 lakh (20 new
emplayeesx ¥ 25,000 pm. x 12) on the basis of the report of the chartered accountant issued in Form
10DA. The same chartered accountant was also the tax auditor of the firm. The chartered accountant
contended that “emoluments” do not inciude employer contribution to PF. Also, cash payments were
not to be considered as “additional employee cost” for the purpose of section BOJAA. Hence, only 3
25,000 p.n. per employee paid by account payes cheque has to be treated as additional employee
cost. Since the same does pot exceed the limit of 25,000 pm. and the employees have been
employed for more than 240 days in the PY2024-25, the employees would gualify as "additional
employess” for the purpase of deduction under section 80[JAA lor AY 2025-26,

I5 his contention correct? Fxamine the ethical implications in this case.

Answer

BY CA ATUL AGARWAL (AIR-1)
' AIR1CA Career Institute (ACI)
Page 176

445




Tax Audit and Ethical Compliances

[reduction under section BOJJAA is allowable to an assessee 10 whom section 44AB applies and
whose gross total income includes any profits and pains derived from business, in respect of
employment of now employees, The amount of deduction is 30% of additional employes cost
neurred in the course of such busioess In the previous year, for three assessment years including the
assessment year relevant Lo the previous year in which such employment is provided.

“Additional employee cost” means the total emoluments pald or payable to additional
employees employed during the previous year. However, in the case of an existing business, the
ulditional employee cost shall be nil, if emoluments are pald otherwise than by an account payvee
cheque or account payee bank draft or use of ECS through bank account or other prescribed
electromic mode,

“Emoluments” means any sum pald or payable to an employee in lieu of his em ployment by whatever
iame called but does not include, inter alia, contribution by employer to provident fund.

"Additional employee” means an employee who has been employed during the previous year and
whase employment has the effect of increasing the total number of employees employed by the
employer as on the last day of the preceding year, but does not include, inter alia, an ¢mployee whose
total emaluments are more than ¥ 25,000 pan,

In this case, the contention of the chartered accountant that the emolumeints do not Include employer
conitribution to PF is correct. However, emoluments include £ 3,000 paid In cash by wity of tramsport
allowance to the employee. Hence, the total emoluments pe}' employee is T 28,000 pan. Due to
s reason, the 20 :tnpl{ﬁ}'EEs.Emp]ﬂjFEd on L4 2024 will not qualify as "additional employvees” for
the purpose of deduction under section B0IJAA, since their total emoluments are more than 3 25,000
pon. Hence, XYZ & Co. Is not eligible for any deduction under section S0JJAA due to [aillure o
hulfil the condition for being treated as an “additional employee®, In this case, the chartered
sceountant has failed to cosure compliance with the condition stipulated for claim of deduction
wider section BOJJAA and has wrongly issued the report in Form 10DA certifying the deduction
clalmed by the assessee under section B0JJAA. :

Also, clause 33 of Form 3CD requires section-wise details of deductions, if any, admissible
under Chapter VIA. Here again, the tax auditor has 10 ensure that the assessee fulfils all the
conditions specified in the section under which the deduction is claimed, However, in this case, the
Ly anditor hay fatled 1o do s,

On account of such [ilure, clause {7) of Part | of the Second Schedule to the Chartered
Accountants Act, 1949 may be invoked.

(Fisestion 7

he Income-tax deparmment collected documents from ARG Rank which revealed that M/s. Alpha
Fvavels and Consultancy’ Services [Alpha Travels) had remitted substantial amounts abroad. The
documents collected include Form 15C8 issued by the chartered accountant, list of passengers, copy
ul thelr passports, date of bavel and invoice raised by the foreipn party. On enquiring from the
prassengers and verifying their passports, it s found that they did not travel abroad durin g the dates
mentioned in the documents. Further, the passengers denled any sort of iransactions with Alpha
travels. The department, therefore, concluded that the amounts were remitted abroad on the basis
af false lnvolces and for wrang reasons, leading (o FEMA violations and that the Form 1508 issued Ly

""%
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the chartered accountant facilitated such violations. During the nine-month period in question, the
chartered accountant had issued 120 certificates in Form 15CH approximately involving remittances
of 130 croves in favour of Alpha Travels.

the chartered accountant submitted that he had Issued Form 15CB based on invoices produced by
the eompany and verifying the KYC documents of the signatory to the invoices. He howewver, tatled to
hring on record the invoices, He further submitted that since he was not the statutory auditor of the
company, he did not examine the books of account before Issue of Form 15CB or conduct due
diligence of its business activitles. He had charged T 3,000 per certificate, Mostly, the fees was
collected in cash. Some part of the fee was credited to his bank account

Examine the ethical implications in this case.

Answer

Form 15CR is a certificate of an accountant wherein he certifies that he has examined the agreement
hetween the remitier and the beneficlary requiring such remittance as will as the relevant
documents and books of account required for ascertaining the mature of remittance and for
determining the rate of deduction of tax at source. The chartered accountant certifying the lorm
undertakes to have verified the agreement between the remitter and the beneficiary as well as the
relevant documents and books of account to ascertaln the nature of remittance and determine the
rate of TDS, In this case, howeyer, the thartered accountant mentioned that he had only veritied KYC
of signatory to invoice and the invoices thereal, He had notonly failed to justify as to how verification
of Invoices was considered as sufficient compliance for certifying the forms but also falled to bring on
record the sald involces. Thus, he failed to provide any basis on which he relied for issuing Form
1508 certificates to the compaty.

On account of such failure, clauses [7) and. (8} of Part I of the Second Schedule to the Chartered
Accountants Act, 1949 far fallure o exercise due diligence in discharging his professional
responsibilities and failure tn obtain sufficient information may be Involed.
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CHAPTER- 18
The Black Money & Imposition of Tax Law

Question 1

Ravinder, an lndian citizen, left India and settléd in United Kingdom from 10,4.2016, He had never
left India previously slnce April, 2008, He acquired a property worth T 200 lakhs in his name In the
financial year 2013-14 at Malaysia. The Assessin & Officer came to know of this in March, 2025 based
on the investigation made by Enforcement Directorate In some other person's ease,

The Assessing Officer, having recorded some concrete evidences against Ravinder, Issued 3 noties
tnder section 10 of the Black Money and Imposition of Tax Act, 2015 on 27.3.2025. Mr. Ravinder's
counse] conténded that since Mr. Ravinder s not 3 resident in the financial year 2024-25. a notice
under section 10 could not be lssued to him,

s issue of notice on Ravinder under section 10 of Black Money Act, 2015 tenable in law? Examine,

Answer

fivery assessee would be liable 1o tax@30% in respect of his undisclosed foreign income and asset
of the previous year, Undisclosed foreign asset would be liable to tax in the previous vear in
which such asset comes to the notice of the Assessin £ Officer,

The term “assessee” defined under sectjon 2(2) of the Black Money Act includes a person belng a
resident in India within the meaning of section 6 of the Indome-tax Act. 1961 In Lhe relevant previous
year; or being a non-resident nrnot ardineril ¥ rusident in India within the imtaning of section 6(6) of
the Income-tax Act, 1961 in the relevant previous year, who was resident in lndia in the previous
year in which the undisclosed asset located outside India was acquired,

since Mr. Ravinder left India and settied in United Kingdom from 10.4.2016 and has not visited inddia
at any tume thercafter, he would be non-resident in India in the previous year 2024-25 in which
natice is issued. However, he was resident and ordinarily resident in India in the finaricial year
2013-14 when he acyuired the property at Malaysia. Accordingly, the issue of notice on Mr.
Ravinder under section 10 of the Black Mo ney Act, 2015, is tenable in law,

Question 2

Mr. Pilon (age 72) was the managing directar of Ashok (P) Lt at Surdt. He retived in june, 2009 and
left India permanently in January, 2012, It came v the notice of the fmint Dircctor of Income-tax
hinvestigation] in June, 2024 that Mr. Piloo had accumulated assets during the previous year 2008-09
exceeding T 500 lakbs outside India (consisting of residential apartments and depaosits in banks]
which were nat disclosed for income-tax purposes up to the assessment year 2012-13 for which the
return of income was filed In India Mr, Piloo was served with 2 notice under the Black Money
(Undisclosed Forsign Inetme and Assets] and Imposition of Tax Act, 2015 in August, 2024.

Mr. Plloo Is of the opinion that since 10 years have elapsed from the last assessment year In which he
was assessed In Indla, no proceedings could be initiated against him under the Income-tax Ac t 1961
and the Black Money (Undisclosed Forelpn Ineoms and Assets) and Imposition of Tax Act, 2015, My,
Piloo ts o non-resident for the assessment year 202526

[hscuss the labllity of Mr. Piloo under Black Money law and state the procedure and methodology for
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Jetermination of value of undisclosed asset after evaluating the validity of contentions raised by him.

Answer

/li= contention of the assessee that the proceedings under the Black Money law are barred by
limitation is not tenable in law, The time limitation given [n the Income-tax Act, 1961, will net apply
fur the purpose of Black Money Jaw. There Is no time limit for initiation of proceedings under
e Black Money Law, therefore, proceedings can be initiated against Piloo, even though 10 years
have elapsed from the last assessment year in which he was assessed in India.

[very assessee would be Hable to tax @ 30% in respect of his undisclosed forelgn Income and asset
of the previous year. Undisclosed foreign asset would be liable to tax in the previous vear in
which such asset comes to the notice of the Assessing Officer. '

Since Mr. Piloo left Indla permanently In January, 2012, he is a non-resident in India for the previous
year 2024-25, the year in which the notlce under the Black Money Act was served on him, However,
e wais resident in India during the previous year 2008-09, being the year in'which he accumulated
agsets outside India which were not disclosed by him in the return of income.

The term “assesses” defined under section 2(2) of the Black Money Act, Inter alla Includes 1 person
being a non-resident or not ordinarily resident in India within the meaning of section 6(6) of the
Income-tax Act, 1961 in the relevant previous year, but who was resident in India in the previous
year in which the undisclosed asset located outside Inidia was acquired, Accordingly, Pilloo who
was resident in Indik in the PY.2008-09 would be an assessec under the Black Money Act, even
though be is a non-resident for P.Y.2024-25

Avcordingly, Piloo is liable to pay tax @30% in respect of undisclosed foreign assel during the
previows year 2024-25, the year in which such assets came to the notice of the Assessing Officer.

The relevant date for determination of the value of undisclosed assets would be the first day of
April of the previous year In which the undisclosed assel located outside India comes Lo the notice
of the Assessing OFficer. The notice under the Black Money law was served in Aupust, 2024 and the
question states that it came to the notice of Joint Director of Income- tax (Investigation) in |une,
2024, Accordingly, the fair market value of the asset a5 on 01,04,2024 would be adopted,

He is also liable to pay penalty, In addition to tax, If any, payable by him, ol 2 sun equal ta I:hri-r_-
times the tax se computed,

The value of the undisclosed asset would be the fair market value of an asset (including linancial
interest in any entity) determined in the prescribed manmer as lald down In Rule 3 of Black Money
(Undisclosed Foreign Income and Assets)and Imposition of Tax Rules, 2015,

The value of residential apartments would be the higher of -
(i} its cost of acquisition; and
(il the price that the property shall ordinarily fatch If sold in the open market on valuation date

The value of hank deposits would be the sum of all the deposits made in the account with the
bank since the date of apening of the account. However, where any deposit is made from the
proceeds of any withdrawal from the sccount, such deposit shall not be taken Into consideration
while computing the value of the account.
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Question 3

An apartment located in Country X was bought in 1988 for T 10 lakh, It was sold in the year 2003 for
1 30 lakh. This amount was deposited in a bank account in Country X. In the year 2004, another
apartment was purchased for 3 45 lakh, The investment in the new dpartmient was made through
withdrawal from the bank account in Country ¥. The new a partment has not been transferred hefore
the valuation date and its value on the valuation date is ¥ 55 Jakh. Assuming that the value of foreign
bank account In Country X as computed under Rule 3(1)(e) Is T 70 lakh, what would be the fair
market value of the new apartment as per Rule 3 of Black Money (Undisclosed Foreign Income and
Assets) Imposition of Tax Rules, 20157

Answer

FMV of the new apartment = Higher of cost of acquisition ie, T 45 lakh and price which the
property wouldl ordinarily fetch if sold in the open market on the valuation date as per the
valuation repart i.e., T 55 lakh = T 55 lakh.

Question 4

Despal, aged 45 (an Indlan citizen) has settled in California, USA since 2015. Prior to that, he has
alwiys been in Indin. He had acquired a residential property in California on ES.iIﬁ.EﬂB'JI for LISD
20,000. He lept bank deposit of USD 10,000 in a bank account in Wew York since 15,04 2010,

Nutice under Black Money (Undisclosed Forelgn Income and Assets) and Impasition of Tax Act, 2015
wils 1ssued on 20.10.2024. The falr marketvalue of residential property as on 01.04.2024 was USD
25,000; on 01.04.2025 USD 32,000 and 20.10.2024 UISD A0,000. The bank deposit with accrued
interest thereon wis 15D 12,500 on 01.04.2024; USD 12800 an 01 04.2025 and USD 12,700 on
200102024,

Note: USD = Unlted States Dollar

The exchange rate of Indian currency per 1 USH a5 per the reference rate of the RB! on the varlous
dates are:

01.04.2024 =% 71
20102024 =% 72
01.04.2025=3 73

Compute the value of undisclosed foreign asset chargeable to tuy in the hands of Deepak as per Black
Money (Undisclosed Foreipn Income and Assets] and Imposition of Tax Act, 2015.

Answer

The definitlon of “assessee™ under the Black Maney Law, inter alla, includes a person who, being a
non-resident in the previous year when the undisclosed income came to the notice of the Assessing
Officer, was resident in India in the previous year in which the undisclosed assel located
outside India was acquired. Therefore, Deepals is an assessee undor the Black Maoney Law since he
was resident in India in the P.Y.2009-10, when the property was acquired, ever though he is a non-
resident in the P.Y.2024-25, when notiee under Black Money Law was issued, Accordingly, the value
of undisclosed asset located outside India of Deepak would be chargeable to be tax under the Black
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Money Law in the previous year in which such asset comes to the notice of the Assessing
officer Le, Y 2024-25, even though he is a non-resident in India for that previous year.

Computation of value of undisclosed foreign asset

Particulars uUsD 1
value of residential property in California acquired on 25.6.2009 25,000 =
value of residential property would be the fair market value,
helng the higher of -

- Cost of acquisition USD 20,000

- Price that the property shall ordinarily fetch if sold In the open market| USD 25,000
on the valuation date, Le.. 1.4.2024

Converted into Indian currency taking the rate as on 1.4.2024 171,USD| 17,75,000]

P |

Rank Deposits in a bank A/c in New York as en P April 2024 [The 10,000
sum of all the deposits made in the account with the bank since the date
of opening of the account would be the value of the hank depn.s:fm]

Enmnrted_ir!j:_q Indian currency taking the rate as on 1.4.2024 1?1;‘:1‘“1 710,000

 Total value of undisclosed foreign asset 24.85,000
|

Question 5

Wr. Harshit stayed in India only for 48 days during P.Y.2024-25. He had acquired a house property
focated in Country A in September 2013 for 2 80 lakh. Qut of the investment of T 80 lakh, 3 55 lakh
was assessed to tax [n the total income of the PY.2013-14 and P.Y.2012-13, when he was resident in
India, The remaining income has not been assessed to tax in any year. This asset comes w0 the notice '
of the Assessing Officer in March 2025. The value of the house property on 1.4.2024 was 1 120 lak,

What 15 the value of undisclosed asset (house property located in.Country A) In the hands of Mr.
Harshit for the purpose of Black Money (Undisclosed Foreign Incomie and Assets) and Imposition of
Tax Act, 2015 and In which year would the same be chargeable to tax?

Answer

Although Mr. Harshit is a non-resident tn A.Y.2025-26 [since he stayed In India only for 48 days in
the PY.2024-25), be is a resident in the P.Y. 2013-14 in which the undisclosed asset located in
Country A was acquired. Hence, he is an assessee under the Black Money (Undisclosed Foreign
Income and Assets) Imposition of Tax Act, 2015.

If the value of the house property In the year 2024-25 {s T 120 lakh, the amount chargeable to tax
shall be X-Y=4 where,

X=% 120 lakh,

Y= %120 lakh x 55/80 = 2 BL.50 lakh,

7= 120 lakh - T82.50 lakh = ¥ 3750 lakh.

137,50 lakh chargeable Lo tax in the hands of Mr. Harshit in the AY2025-26,

i
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Question 6

Mr. Rohit, an Indian citizen, returned to India in March 2013 to assume the role of LED at ABC (P)
Ltd. an Indian company. He served In this capacity from 1 April 2013 to 31* March 2020, Prior to
this, from May 2000 to February 2013 he was working with Red Inc, in the USA. In April 2020, he
wenl W the USA to rejoin Red Inc. and permanently settled there, Mr. Rohit visits Indig every year

anly for 1 month during his stay in USA. It was found that when he was CEO of ABC (P} Ltd,, he
accumulated undiscloged incomewealth such as

(i) shares of listed companies In USA acquired on 10% December, 2012:
(i)  acquired tne apartment in London on 2k April 2015 and
(i)  established a leather foods manufacturing factory in Malaysia on 15* April 2020,

He also earned income hy taking commission from various forelgn huyers located outside India
during the period between April 2013 to March 2020, The above undisclosed assets came to notice of
Assessing Officer n April 2024, and he Issyed notice under the Black Money Act, 2015 in July, 2024,

Is the natice issued by Assessing Offlcer under Black Muoney Act, 2015 on Mr, Rohit tenable in law?
Answer

Validity of notice issued under Black Money Act, 2015

Eviry assessee would be liablo to Lax@30% i respect of his undiscloscd furelgn Income and asset
of the previous year, Undisclosed | oreign asset would be liable to tax in the previous vear in which
such asset comes te the notice of the Assessing Officor,

mection 2(2) of the Black Moncy (Undisclosed Foreten Income and Assets) and Imposition of Tax A,
2015 defines "assessee” to include a person being -

{2l aresident in India withm the meaning of section 6 of the lncome- tax Act, 1951 in the previoys
Ve or

(b}  a non-resident or not ordinarily resident in India within the meaning of section 6(6) of the
Income-tax Act, 1961 in the previous year but who was resident in Indja clther In the
previous year to which the income referred to in section 4 relates; or in the previous year in
which the undisclosed asset located putside India was acquired.

Mr. Rohit is non-resident for P.Y. 202425 (previous year in which notice is lssued by Assessing
Officer), since he returned to the USA in April 2020 and visited every year only for 1 month, He was
also a non-resident for the P.Y, 2012-1 3, when he acquired shares of listed companies in USA
imd LY, 2020-21, when he established a leather goods manulacturing factory in Malaysia,
since he was in [ndia only during the previous years from PY, 2013-14 o P.Y, 2011 120, However, e
was resident in India in the P.Y, 2015-16, when he acquired one apartment in London,

Accordingly, the issue of notice on Mr, Rohit unhder section 10 of the Black Money Act, 2015, s

tenable in law, in respect of apartment in London since he was resident in the previous year
2015-16 when the praperty was acqguired.

However, notice issued in respect of shares of listed companies in USA acquired In the P.Y.2012-
13 and leather goods manufacturing factory established i Malaysia in the P.Y.2020-21 s nol
tenable in law, since Mr. Rohit was non-resident in the previous years in which undisclosed ascots
were acquired and also in the previous vear In which ft comes to the notice of Assessing Officer,
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CHAPTER-19
Double Taxation Relief

pre SR =
Reliefu/s 90
Question 1

Examing the correctness or otherwise of the following statement with reference to the provisions of
Income-tax Act, 1961.

The double faxation aveldance treaties entéred into by the Government of India override the
domestic law.

Answer

The statement is correct.

Section 90{2) provides that where a double taxation avoidance Lreaty Is entered Into by the
Government, the provisions of the Income-tax Act, 1961 would apply to the extent they are more
heneficizl to the assessee.

In case of any conflict between the provisions of the double taxation avoldance agreement and the
Income-tax Act, 1961, the provisions of the DTAA would prevail ever the Act in view of the
provisions of section 90{2), to the extenl they are more beneficinl to the assessee [CIT v, PVAL
Kulandagan Chettar [2004] 267 TR 654 (5C]]. "

(Juestion 2 i

Assessee had taken an engine on lease under an agreement with a foreign company (lessor], a tax
resident of the Germany, having ne permanent establishment (PE) In Indla. The foreign company also
does not have PAN in India, The assessee company deductad tax at source @10% on lease rental as
per the provisions contained under 7T AA between India and Germany, .

However, revenue cantended that in the absence of furnishing of PAN, the assessee was under 4n
ohligation to dedurt tax at  higher rate of 20% following the provisions 6f section 206AA: In the Hght
of the latest Supreme Court rulings, discuss whether the contention of Revenne is correct or not.

Answer

Issue Involved: The issue under consideration is whether the provisions of section 206AA, which
prescribe a higher rate of tax deduction at source in case of non-furnishing of PAN by a foreign
company, override the Double Taxation Avoidance Agreement (DTAA) that specify a lower rate of
o

Provisions Applicable: As per sectlon 206AA, n case of non-furnishing of FAN by the deductee to

the deductor, the tax is required to be deducted ot higher of the rate specified in the relevant
provision or at the rates in force or ot the rate of 20%.

Analysis and Conclusion: Section 90(2) provides that the provisions of DTAAs would override
the provisions of Act in cases where provisions of DTAAs are more beneficial to the assessee.

Even the charging sections 4 and 5 of the Act, which deal with the principle of aseertainment of total
income under the Act, are also subordinate to the principle enshrined in section 90{2],
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Double Taxation Relief

Thus, In so far as the applicability of the scope/rate of taxation with respect to the impugned
|ayments made to the non-residents is concerned, no fault can be found with the rate of Lixation
invaked by the assessee based on the DTAAs, which prescribed for a beneficial rate of taxation,

I'he provisions of tax withholding, i.e, section 195 of the Act, would apply only to-sums that are
otherwise chargeable to tax under the Act, The provisions of DTAAs, along with sections 4, 5, 9, 90 &
M1 of the Act, are relevant while applying the provisions of tax deduction at source. Therefors,
wection 206AA of the Act cannot be understood to override charging sections 4 and 5 of the Act,

Areordingly, the contention of the revenue that in the absence of furnishing of PAN, the assessee
was umder an obligation to deduct tax at a ki gher rate of 20% is not correct,

Nute - The facts given in the question are similar to the facts in CIT (International Taxation) v. Alr

hndia Led, |2023] 456 ITR 139 (SC). The above answer is based on the rationale of the Supreme Court
‘uling in the said case.

Taestion 3

L.osmos Limited, a company Incorporated In Mauritius, bas a brsnch office In Hyderabad opened |n
April. The Indian branch has filed return of income disclosing income of 50 lacs. 1t paid tax at the
rute applicable o domestic company Le. 30% plus higher educatlon cess@4% on the basis of

vardpraph 2 of Article 24 (Non-Discrimination] of the Bouble Tmmtion Avoidance Apreement
aetween India ail Mauritios, which veads as followe:

"The taxation on @ permanent estublishment which an enterprise of g Contracting State has in the
e Gontracting State shall not be less fa vourahly levied in that other Stats than the taxation levied
o enterprises of that other State carrying on the same activities Inthe same circumstances,”

However, the Assessing Officer computed tax on the Indian branch st the rate upplicable to a forelgn
company |e. 35% plus higher education cess@ 4,

's the action of the Assessing Officer in accordanee with law?
Answer . :

Under section 90(2), where the Central Government has entered into an 3 greement tor avoidance of
doulle taxation with Government of any country cutside Indla or specified terrilory cutside India, as
the case may be, then, in relation to the asseseps to whom such agreement applies, the provisions of
e Income-tax Act, 1961 shall Apply to the extent they are more beneficial to the assessee, Thus, in
awow of paragraph 2 of Article 24 (Non-discrimination of the DTAA, it appears that the Indian branch
al Losmos Limited, Incorperated In Maurt tus, Is liable to tax In India at the rate applicable to
lomestic company (30%), which is lower than the rate of tax applicable to a foretgn company (354,

However, Explanation 1 te section 90 clasifies that the charge of tax in respect of a foreign
Cumpniny at a rate higher than the rate at which a domestic company is chargeable, shall not
he regarded as less favourable charge or levy of tax in respect of such foreign company. Therefore,

I view of this Explanation, the action of the Assessing Officer in levying tax@35% on the Indian
nranch of Cosmos Ltd. is In accordance with la W,

T -
BY CA ATUL AGARWAL [AIR-1)

AIR1CA Career Institute [(ALCT)
Page 19,2

454




Double Taxation Relief
m e ———— SRR

(Juestion 4
The Income-tax Act, 1961 provides for taxation of a certain income earned in India by Mr. X, a non-
rosident, The Double Taxation Avoidance Agreement, which applies to Mr. X pravides for taxation of

«icl income in the country of residence. Is Mr. X liable to pay tax on such income earned by him in
Indin? Examine.

Answer

section 90(2] makes it clear that where the Central Government has entered into a Double Taxation
Avoidance Agreement with a country outside India, then in respect of an assessee to whom such
agreement applies, the provisions of the Act shall apply to the extent they are more beneficial
to the assessee, This means that where tax liability s imposed by the Act, the Double Taxatlon
Avoidance Agreement may be resorted to for reducing or avoiding the tax liability.

However, as per section 90(4), the assessee, in order to claim relief under the agreement, has to
obtain a certificate [Tax Residence Certificate (TRC)] from the Government of that country,
declaring the residence of the country outside India Further, be also has to provide the following
information in Form No. 10F:

(1)  Statos (individual, company, firm etc]) of the assesseq;
(i} PAN of the assessee, if allotted,

(iii] Natiopality (in case of an individual] or country or specified rerritory of incorporation or
registration (In case of others);

(W] Assesses's lax identification pumber in the country or 'SI.‘JF'I.':tﬁEd territory of residence and in
case there is no such number, then, a unique number on the basis of which the person is
Identified by the Governmént of the country or the specified territory of which the assessee
claims to be a resident;

(v] Period for which the residential status, as mentioned In the certificate referred toin section
9 4) or section 90A{4), is applicable; and

(vl)  Address of the assessee in the country or specified territory outside India, during the period
for which the certificate, as mentioned in (v) above, is applicable,

However, the assessee may not be required to provide the information or any part thereof, if the

information or the part thereof, as the case may be, 1s already contained in the TRC referred to in

section 90[4) or section 90A[4).

The Supreme Court has held, in CIT v. P.YAL Kulandagan Chettiar (2004) 267 ITR 654, that in case

ol any conflict between the provisions of the Double Taxation Avoidance Agreement and the Income-

tax Act, 1961, the provisions of the Double Taxation Aveidance Agreement would prevall over those

of the Income-tax Act, 1961, Mr. X is, therefure, not liable to pay tax on income earned by him in India

provided he submits the Tax Residence Certificate obtained from the government of ather country,
and provides such other documents and information as may be prescribed.

(Juestion 5
Apif 1 @ resident of both India and another foreign country in the previous year 2024-25. He owns
immovable properties (including residential house) in both the countries, He earned incpme of 1 50
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Iacs from rubber estates In the foreign country during the year, He also sold some house property
situated In forelgn country resulting in short-term capital gain of ¥ 10 lacs during the year, Arif has
no permanent establishment of business in India, However, he has derived rental income of 3 6 Jacs
from property let out in India and he has @ house in Lucknow where he stays during his visit to India,

Article 4 of the Double Taxation Avoldance Agreement between India and the foreign country where
Arif is a resident, provides that *where an fndivid ual is a resident of bath the Contract] ng States, then,
he shall be deemed to be resident of the Contracting State in which he has permanent home avatlable
to him. If he has permanent home in bath the Contracting States, he shall be deemed to be & resident
of the Contracting State with which his personal and economic relations are closer (centre of vitul
Interests]",

You are required to examine with reasons whether the business income of Arif arising In foreign

country and the capital gains in respect of sale of the property situsted in foreign country can be
taxed in Indla,

Answer

Section 20(1) of the come-tax Act, 1961 empowers the Central Government to enter into an
dgreement with the Government of any country vutside India for aveidance of double toation of
Income under the Indian law and the corresponding law of that country, Section 90(Z) provides that
where the Central Government has entered inte an agreement with the Government of any other
country for granting relief of tax or for avoldance of double taxation, then, In relation 1o the assessee
o whom such agreement applies, the Provisions of the Income-tax Act, 1961 shall apply to the oxtent
they are more beneficial to that assessoe,

Arif has residential houses buth In Indis and foreign country. Thus, he has 3 permanent home in both
the countrivs, However, he has no permanent cstablishment of business in India. The Double
Taxation Avoldance Agreement [TAA) with foreign countr ¥ provides that where an Individual js 2
resident of both the countries, he shall he deemed to be resident of that country in which he
has a permanent home and f he has 2 permanent home in both the countries, he shall he
deemed to be resident of that country, which is the centre of his vital interests | o the country
with which e has closer personal and economic relations. '

Aril owns rubber estates in a foreign country from which he derives business income. However, Arif
has no permanent establishment of his business in India. Therefore his personal and economic
relations with foreign country are closer, since foreipn country is the place where -

\#)  the property is located and
(b)  the permanent establishment (PE} has been set-up
Therefore, he shall be deemed to be resident of the foreign country for AY. 2025-25,

The fact of the case and issues arising therefrom are similar to that of CIT vg PVAL Kulandagan
Chettiar (2004) 267 ITR 654, where the supreme Court held that if an assessee is deemed to be a
resident of a contracting State where his persenal and cconamic relativns are closer, then in such 2
case, the fact that be is a resident in India Lo be taxed in terms of sections 4 and 5 would become
irrelevant, since the DTAA prevails over sections 4 and 5,

However, as per secton 20{4), in order to claim relipf under the agreement, Arif hag to obtain a
certificate [Tax Resid ency Certificate (TRC)] declaring his residence of the oo untry outside Indiy from
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the Government of that country. Further, he also has to provide such other documents and
information, as may be prescribed, '

Therefore, in this case, Arif is not liable to income tax in India in respect of business income and
capital gains arising In the foreign country provided he furnishes the Tax Residency
cortificate and provides such other documents and information as may be prescribed.

Ouestion 6

ii:. Naveen, an individual resident in India, aged 52 years, earned royalty income of % 15 lakhs from
%Y Inc of Canada, for writing articles in journals and newspapers for the year ended 31.03.2025,
However, he recelved only * 12,50 lakhs during the previous year 2024-25 and the balance is
outstanding as on 31.03.2025, He maintains cash system of accounting for royalty income.

He also carned a rental income of § 2.40 lakhs (gross) from a house situated in Canada, Municipal
taxes pald in respect of the house amounted to T 10,000 which is not allowed as deduction in Canada.
There is DTAA between India and Canada, Tax of ® 2,171,650 was paid In Canada In respect of income
parneil in Canada,

He further recelved 3 3.50 lakhs during the year, as dividend from X Ltd, an Indian company.

He took an educational loan rom bank for his son who was pursulng MBA. Annual repayment of loan
and interest amounted to T L.20 lakhs and 2 0.24 lalths, respectively.

Compute the total Income and tax Hability of Mr. Naveen in Indla for the Assessment Year 2025-26,
assuming that he opted/shift out of the default tax regime under section 115BAC.

Answer
Computation of total income of Mr. Naveen
Particulars ! S| .

Income from House Property

Rental incone from property in Canada 240,000

Less: Municipal taxes paid 10,000
2,30,000

Less: Deduction u/s 24(a) @30%, 69, M0 1,561,000

Profits and gains rom business or profession

Royalty from Canada for writing article in journals [only the amount 12,50,000
which is received during the previous year is includible, since he
malntains cash system of accounting|

Income [rom Other Sources

Dividend recetved from X Ltd. an Indian company [since TDS have been
deducted @ 10%, the amount includible in the total Income need to be

grossed up (% 3,50,000 x 100,/90)] 3.88.889
uross Total Income 17,99,8R9
Less: Deduction under Chapter VI-A
11/5 80E ~ deduction in respect of interest on educational loan for his son 24,000

1
E
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U/s B0QQB - No deduction s allowable since royalty income Is for |

writing articles in journals and newspapers and not for writing books > 24.000

Total Income 17.75.889

Total Income (rounded off) 17,75,890

Computation of tax Hability of Mr, Naveen
Particulars E

Tax on total income [30% of 2 7,75,890 + % 1,12,500] 345,267

Add: Health and education cess @4% 13811
4,59078

Less: Deduction in respect of tax paid In Canada -

- Tax in [ndia @20.220% on ¥ 14,11,000, belng income from house @ 2,85304

property of ¥ 161,000 plus royalty of ¢ 12,50,000 lie, %
3,59,078/17,75,6890 % 100]

- Tax paid in Canada 1 2,11,650
Lower of the two above 211650
Tax Liability 147,428
| Tax Liability (rounded off) . 1,47,4320
L
Ouestion 7

Mr. Ritesh, a resident individual, aged 42 years, earned the following sums during the PY. 2024-25:
Income from a business in India ¥ 4,685,000
Royalty Income from Country N € 7,80,000 (Rate of Tax in Country N 109, Tax deducted 1 78,000)

Interest {other than interest on securities) from Country Y US $ 9,500 (interest hecame due an
U1.04.2024) Tax deducted (on 21022025); VS § 950 (Rate of Tax 10%)

Agriculture inceme in Country M: T 109,000
Additional Information:
(1)  As per DTAA between India and Country N, the rovalty will only be taxable in the Source State,

(i)  As perthe DTAA between Indis and Co untry ¥, interest can be taxed in both the states and tax
credit will be avallable in respect of tax payable in resident state

liii)  Agriculture income is exempt in country M. India does not have a DTAA with Country M
(iv) Telegraphic transfer buying rate on different dates of 1S §:

Date IH‘HI'E[.T]
aLosz024 o T
: 31.01.2025 78 ]
S - 21.02.2025 79 '
91.03.2025 i N 8o o
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e

Pﬂﬂl
vou are reguired to calculate the total income and tax payable by Mr. Ritesh assuming that he opted

out of the default tax regime under section 115BAC.

Answer

Computation of total income and tax payable by Mr. Ritesh

~ Particulars 1 1
Profits and Gains of Business or Profession
income from business in India 485,000
Royalty from Country N [As per India-Country N DTAA, royahty is Nil 4,485,000
taxable in Country N only)
Income from Other Sources
Interest from Country Y [US $ 9,500 x 80 (being conversion rate as on 7.60,000
3132025 e, last day of the previous year - Rule 115]
Agricultural Income In Country M [Not exempt in India) 1.09.000 8,69,000
Gross Total Income/Total Income 13,54,000
‘fax liability on t 13,54,000 o
Tax on total income [30% of % 3,54,000 + 11,12,500] 218,700
Add: Health and Education cess@4% 8,748
2,27,448
Less: Deduction under section 91 Nil
[Since agricultural income is exempt in Country M, there [s no doubly
taxed income, Hence, no deduction upder section 91 is allowalle)
Less: Deduction u/s 90 [See Working Note below) 74,100
Tax payable 1,535,348
Tax payable {ounded off) 1.53,350
Working Note: Calculation of deduction mder section 90
Purticulars - L
| Average rate of tax In India [i.e. 2,27 448 / 113,546,000 x 100] | 16798%
Tax payable in [ndia on interest from Country Y [3 760,000 x 16,798%)] 127,665
Tax pald in Country Y [LIS $ 950 x 74, belng converston rate as on 3L12025 Le., the 74.100
last day of month immediately preceding month in which tax has been deducted]
Deduction u/fs 90 [being the lower of tax paid on interest Income (n Country Y and 74,100
_tﬁpa}r:lhln In Indta] B
fuestion 8
Mahesh [Age 50 vears) is the CED of Silver Indla Ltd, His income in India consists of:
{1) salary (before stundard deduction) of ® 23,25,000;
(i) Interest on bank lixed deposits T 1.60,000;
e S e S B - . . h
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[ill) interest pald in respect of self-occupied property of ¥ 1,80,000, I
* Hehas the following income for the year ended 319 March 2025 In Country A,
(i)  Income from business in Country A = USD 25.000: }

[t} Rent from house property In Country A = USID 4500 I
(i) Municipal taxes in respect of above house (Not allowed as deduction In Country A) = USD 45();

(i) Dividend from shares held in Country ‘A’ where dividend was declared and paid in March, I
2025 =USD 10,00

(v)  Short term capital gain of USD 5,000 on sale of unlisted shares of companies reglstered in i
Country ‘A" and sale proceeds were credited in bank account outside India on 28,03.2025, I

lndia has DTAA with Country ‘A’ and the tax paid in Country ‘A’ is eligible for tax credit in India, The
fiscal year for income-ta is the sanie both in India and Lountry 'A'. Rate of tax |s 20% In Country ‘A
in respect of all incomes (e, on USD 44,500), Income-tax was pald by Mahesh on 25.05.2025 for the
incomes ol the year ended 31= March 2025 in Country ‘A,

Compute the total income and net tax liability of Mahesh for the AY. 2025-26, Assume Mahesh pays
Lax under section 115BAC.

The TT buying rate of 1 USD on varlous dates: 28.02.2025 = € 70: 28.03.2025 = + 70.50; 31.03.2025 =
£ 71; 30.04.2025 = X 72: and 25.05.2025=173. >

i
Answer

since Mr. Mahesh s a resident in India for the P.Y.2024-25, his global lncome would be subjoct to tay
in Indid. Therefore, income earned by him n Country A would be taxable in India,

Computation of total income of Mahesh as per section 115BAC

)
N Particulars Amount (T} | Amount (1) r
Salaries o ,
salary from Silver Lrd, ’ 23,25,000
Less: Standard deduction u/s 16{ia) 75,000 22.50,000
Income from hiouse property
Let out property In Country A
Gross Annual Value USD 4500 |
Less: Municipal taxes LS 450 |
Net Annual Value USD 4,050 ’
Less; Deduction under section 24 - 304% of NAV UspR 1215
USD 2,835
[% 2,835 % 71, being the last day of previous year l.e, 31.9.2025 as per 201,285
Rule 115)
Self-occupled property in India
Loss from self-occupled property [Interest u/s 24{b) is not allowable
in respect of self-occupied property under section 115BAC) MNil 2,01,285
Profits and gains from business or prolession | .
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ncome from business in Country A [$ 25,000 x 71, being the [ast day of
previous year ie, 31,3.2025 as per Rule 115]

Capital Gains

Short term capital galng on sale of unlisted shares of companies
reglsterad |n Country A [$ 5,000 x 70, belng the last day of the month
immediately preceding the month in which the shares are transferred
Le, 28.2.2025 as per Rule 115]

Income from Other Sources

Interest on bank fixed deposits

pividend from shares held in Country A [$ 10,000 x 70, being the last
day of the month immediately preceding the month in which the
dividend is declared ie, 28.4.2025 as per Rule 115]

Gross Total Income/Total Income
Total Income [Rounded off)

Double Taxation H_i.j]icf

Computation of Net tax liability of Mahesh

Particulars

Upto T 3,00,000

£ 3.00.001 - T 7,00,000 [i.e, T 400,000 05%]
27.00,001 - % 10,00,000 [L.e, T 3,00,000 @10%)]
T10,00,001 - % 12,00,000 [ie, T 2,00,000 @15%]

t 12,00,001 - ¥ 15,00,000 [Le, T 3,00,000 @ 20%]
215,00,001 - T 34,36,290 i.e, T 39,36,200 @ 30%)

Add: Health & Education Cess@4%

Less: Foreign tax credit, being lower of:

- Tax payable in India @27.796% on ¢ 30,26,285, being income from
house property of T 2,01,285, business income of T 17,75,000 plus |
capital gains of ¥ 3,50,000 plus dividend income of 2 7.00,000 Jie, 3
15,11,095,% 54,36,290 x 100} = 27.796% |

- Tax paid in Country A @20% [$ 44,500 6020% x 3 72, being the rate
on 30.4.2025, being the last day of the month immediately preceding
the month in which tax is paid, L.e, May 2025]

Net tax liability

Net tax hiability (Rounded off)

Add: Surcharge@10% |Since total Income exceed T 50 lakhs but not exceed T 1 crore)

e

—
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17.75,000

350,000
160,000

700,000 B.60.000

54.36,285

; | 54,136,290

o | Amount |
Nil
20,000
30,000
30,000
0,000
1180887

13,20.887

1.32.089

14,52.976

58,119

15,11,095
B41,186

640,800  A40.800

70,2¢

8,70,300

ﬁ:‘
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%
Reliefu/s 91
Question 9

An indlvidual resident in India, having income earned outside India in a country with which no
agreement under section 90 exists, asks you to examine whether the credit for the tax paid on the
foreign income will be allowed against his Income-tax lability in India.

Answer

The assessee Is a resident in Indiz and ace ordingly, the income accruing or arising to him globally is
chirgeable to tax in India, However, section 91 speclfies that if a person resident in India has paid tax
In any country with which no agreement under section 90 exists, then, for the purpose of relief or
cvoldance of double taxation, a deduction is allowed from the Indian income-tax payable hy
fim, of a sum calculated on such doubly taxed income at Indian rate of tax or the rate of tax of
such foreign country, whichever is lower, or at the Indian rate of tax, if both the rates are
equal. Accordingly, the assessee shall not be given any credit of the tax paid on the income in other
otntay, but shall be allowed a deduction from the Indian income-tax payable by him as per the
scheme of sectlon 91 read with Rule 128 on Foreign Tax Credit.

Question 10 '

Mandita, an individua) resident retired cinployee of the Prasar Bharati aged 60 yours, is 8 well-
K dramatist deriving tincome of T 1,10,000 from theateical wiirka played abroad. Tax of 3 11,000
wa deductad in the country’ where the plays were performed. India does not have any Double Tax
Avordance Agreement under section 99 of the Income-tax Act, 1961, with that country, Her income
Ui India amounted to € 610,000, In view of tax planning, she has deposited 2 1,50,000 In Publie
Provident Fund and paid contribution to approved Pension Fund of LIC T 32000, She alsa
contributed ¥ 28,000 to Central Government Health Scheme during the previous year and gave
payment of medical Insurance premium of T 26,000 to insure health of her mother, 2 non-resident
‘e 84 years, who is not dependent on her. Com pute the tax liahilwy of Nandita for (he Assesement
year 2025-26, assuming that she opted out of the default tax regime under section 115BAC

Answer

Computation of tax liability of Nandita under normal provisions of the Act

| Particulars ] T
I Indian Euulm: o E,lﬂ.D{I‘ﬂ_
Forelgn Income 1,160,000
Gross Total Income | 7,20,000
less: Beduction under sectlon 80C |

[}eposit in PPF 150,000
Under section 8OCCC
Contribution to approved Pension Fund of LIC 32,000

| 1,BZ,000 |
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i e = T e I T e R — e CaAk TR T D R T
- Under section B0CCE

The aggregate deduction under section 80OC, BOCCC and

80CCD{1) has to be restricted to  1,50,000 150,000

Linder

Contribution to CGHS % 28,000 is also allowable as deduoction
under section 01, Since she i5 a resident senior citizen, the
deduction is allowable to a maximum of 3 50,000 {See Note 1) 28,000
Medical insurance premium of £ 26,000 paid for mother aged B4
years. Since the mother is a non-resident in India, she will not be
entitled for the higher deduction of ® 50,000 eligible for a senior
citizen, who is rvesident in India. Hence, the deduction will be

réstricled to maximum of T 25,000, 25,000 203,000
Total Income . 517,000
Tax on TotalIncome
Income-tax [Sew Note below) 13,400
Ade: Health and Education Cess @4%, 536

13,936
Averape rate of taxin India {le. 2 13936/% 5,17,000 = 100) " 2.696%
Average rate of Wax in foreign countey (ie 1 11.000/% 1,10,000 =100] 10%
Deduction under section 91 on ® L10,000 @ 2696% (lower of
average Indian-tax rate or average foreign tax rate) 2966

Tax payahble in India (¥ 13,936 - ¥ 2,966) 10,970

Notes:

1. Section B0D allows a higher deduction of up to 2 50,000 in respect of the medical premium
paid to insure the heath of a senior citizen, Thergfore, Nandita will be allowed deduction ol 2
20,000 under section 80D, since she is a resident mdian of the age of 60 years.

2 The basic exemption Hmit for senior cltizens is T 3,00,000 and the age criterion for qualifying
as a “senior citizen” for availing the higher basic exemption limit is 60 years. Accordingly,
Nandita iz ellgible for the higher basic exemption limitof T 3,00,000, since she is 60 vears old.

3. Anassessee shall be allowed deduction u/s 91 provided all following conditions are fulfilled:
(a) Theossesseeis a resident in India during the relevant previous year.
(b} The income acerues orarises to him outside India during that previous year.
() Such income is not deemed to acerue or arise In India during the previous year,

(d) The income In question has been subjectéd to intome-tax in the foreign country in the
hands of the assessee and assessee has pald rax on such Income In the foreipn country.

(¢} There is no agreement under section 90 for the relief or avoldance of double taxation
between India and the other country where the income has accriéd or arisen.

In this case, since all the above conditions are satishied, Nandita is eligible for deduction u/fs 91
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Question 11

Kalpesh Kumar, a resident individual, is a musician deriving income of T 7,50,000 from concerts
performed outside India. Tax of T 100,000 was deducted at source In the country where the concerts
were performed. India does not have any double tax avoidance agreement with that country, His
income in India amounted to ¥ 30,00,000. Compute tax lability of Kalpesh Kumar for the assessment
year 2025-26 assuming he has deposited ¥ 1,50,000 in Public Provident Fund and paid medical
insurance premium in respect of his father, resident in Indla, aged 65 years, T 52,000, Assume that he
opted out of the default tax regime under section 115BAC.

Answer

Computation of tax liability of Mr, Kalpesh under normal provisions of the Act

Particolars 7 T
|_Imh ﬁn—fﬁ_ﬁume - B Sﬂ.ﬂﬂ,ﬂﬂﬂ_
Foreign Income 750,000
Gross Total Income 3'?,515.!]1]{1
Less: Deduction wnder section BOC
PEF Contribution La0,000
Deduction under section 80D
Medical Insurance premium of father, b eing a resident senior
citizen, restricted to AT 200,000
Total income = - _?5:5{},_000
Tax on total income f 8,775 00
Add: Health and Educatiom cess @4% 35,100
912,600
Average rate of tax in India 2 9,12,600/% 35.50,000 % 100] 25.71%
Average rate of tax in fareign country [€ 1,00,000/7 750,000 % 100] 13.333%
Deduction under section 91 on % 7,50,000 @13.33% (lower of average |
Indian tax rate and foreipn tax rate] 100,000
Tax payable in India [9,12,600 - ¥ 1,00,000] 812,600

Note: An assesses shall be allowed deduction ufs 9 provided all following conditions are fulilled:
la) The assessee is a resident In India durin & the relevant previous year,

(b} “The income accrues or arises to him outside India duering that previous year,

(¢} Suchincomeis not rlcﬂmled to accrue or arise in India during the previous year,

(d} The Income in question has been subjected to income-tax in the furelgn country in the hands of
the assessee and the assessee has paid tax on such income in the forelgn country,

(2) There Is no agreement under section 90 for the reliel or avoidance of double taxatian between
India and the other country where the income has accrued or arisen,

In this case, Kalpesh Kumar is ehigible for deduction u/s 91 since all the above conditions are fulfijled.
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ﬂﬁ@

guestion 12

1he following are the particulars of income earned by Miss Vivitha, a resident Indlan aged 25

==

[t In]amr

m from playing snooker matches in country L
Tax paid in country L

income from playing snooker tournaments in Indla
Life Insurance Premium paid

Medical Insurance Premiwm paid for her Father aged 62 years (through credit card)

12.00
L.80
19.20
1.10
0.54

Compute her total income and tax liability for the assessment year 2025-26. There Is no Double
Taxation Avoldance Apreement between India and country L. Assume that she opted out ol the

default tax regime under section 115BAC,

Answer

Computation of tax liability of Miss Vivitha under normal provisions of the Act

Particulars 1 1
Indian Income |lncome from playing snnoker tournaments in India) 19,20,000
Forelgn Income [lncome from playing snooker matches in country L] 12,00,00(r
Gross Total licome ’ 41,20,000
Less: Deduction under Chapter VIA
Deduction wder section 80C
Life insurance premium of € 1,10,000 paid during the previous
vear deduction, Is within the overall Timit of ¥ L5 lakh. Hence, 110,000
fully allowable as deduction
Deduction under section 800
Medical insurance premium of ¥ 54,000 pald for her father aged
62 years. Since het father is a senior citizen, the deduction is
allowable to a maximum of T 50,000 (assuming that her father is I
also a resident in India). Further, deduction is allowable where
| payment ls made by any mode other than cash, Here payment is
i made by credit card hence, eligible for deduction 50,040 160,000
- Total lncome 29,60,000
Tax on Total Income |
Income-tax 7,00,500
Add: Health and education cess @4% 28,020
728520
Average rate of tax in India 24.61%
(Le T7,28,520/2 29,60,000 = 100)
Average rate of tax in forgign country 15.00%

(Le. T LE0,000/ T12,00,000 =100) -
e e o
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Deduction under section 91 on ¢ 12 lakh @ 15% (lower of average 1,80,000 | I
Indlan-tax rate or average foreign tax rate) |

| Tax payable in India (2 7,28,520 - £ 1,80,000] | | 548520] |

Note: Miss Vivitha shall be allowed deduction ufs 91, since the following conditions are fulfilled: |
(a)  She isa resident in India turing the relevant previous year.

[b)  The income accrues or arises ta her outside India during that previous year and such incume |5 |
not deemed to accrue or arise In India durin & the previous year,

-

[€)  The income in question has been subjected to Income-tax in the foreign country L in her hands
antl she has paid tax on such income in the Foreign country L

(d) There is no agreement under sectinn 90 for the relief or avoidance of double taxation between
India and country L where the income has acerued or arisen.

Question 13

Mr. Anil, aged 49 years, a resident individual furnishes the following particulars of income earmed by

nim in India and Country N for the previous year Z024-25, India does not have a double taxation
avoldance agreement (DTAA) with Country N

- Particulars o ._ﬂm;l.'l.;ll_{ﬂ_
E-lumme from [:I]-!'EEH&H!II l’.‘:‘i—l'l-'fEd ot In Mumbai ' 8,5 E},EDD_
Agricultural Income in Country N s 1,340,000
Dividend income from a company incorporated in Country N 15,000
Royalty income from a literary book from Country N i,25,000
Expenses incurroed for earning royalty 5,000
Business loss in Country N B - | 1,310,000 _

The domestic tax laws of Coun try N does not permit set-ofl of business Joss against any olther Income.

The rate of income-tax in Country N is 1894, Lotmpute total income and tax payable by Mr. Anil in
India for AY. 2025-26, assuming that he satisfies all conditions for the purpose of section 91 and he
opted out of the default tax regime under section 115BAC.

Answer |
Computation of total income of Mr, Anil under normal provisions of the Act
- © Particulars | o | T _____l' _ |
Profits and Gains of Business or Profession
Income from profession carried on in India - 850,000 E
Royalty income from a literary book in Country N (atter deducting
expenses of T 75,000) 5.50,000 l
14,00,000

less; Business loss in Country N 110,000 12,540,000

| Income from Other Sources
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Agricultural Income In Country N [Not exempt u/s 10{1]] 1,30,000 |
Dividend income from a company incorporated in Country N A5.000 215,000
Gross Total Income 15,05,000
Less: Deduction under Chapter VIA
Under section BOQQB - Rovalty income from a literary book 300,000
Total Income [ 12,05,000
Computation of tax liability of Mr. Anil
Particulars - _ i _
Tax on total income [30% of T 2,0 ﬁﬂﬂ plusi 1,12,500] 1,74,000
Add: Health and education cess @4% __6.5960
Tax Lishility 1,80,960
Caleulation of Rebate under section 91: .
Average rate of tax in India [ie, T 1,80,960 / % 12,05,000 x 100] | 15.0174%
Average rate of tax in Country N 18%
Doubly taxed income pertaining to Country N T
Agricultural Income 1,30,000
Royalty Income [% 6,25000 - T 75000 (Expenses) - ¥ 3,00,000 2,450,000
{deduction under section BOQUQH]] i
Dividend income #5000 |
- 465,000
Less: Business Loss set off 1,10.000
3.55,000
Rehate under section 91 on ® 3.55,000 @ 15.0174% [being the lower ol average
Indian tax rate {15.0174%) and loreign tax rate [ 15%]] B331%
Tax Payable 127.648
Tax Payable (Rounded off) ; 1,27.650
Question 14

Mr. Ravi, an Individual resident in India aged 45 years, furnishes you the following particolars of
income earned in lndla, Foreign Countrigs "S" and *T" for the previous year 2024-25.

* particulars 1

.ia"dinn-mcume_: . _

Income from business carried on In Mumbal 4.40,000
Interest on savings bank with |C1C1 Bank 42,000
Income earned in Foreign Country "§" |Rate of tax - 16%]:

Agricultural income in Country °s° 94,000
Royalty Income from a book on art from Country "5" {Gross] 780,000
Expenses incurred for earning royalty 50,000

e e
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Income earned in Foreign Country “T" [Rate of tax - 20%]:

Dividend from a company incorporated in Country “T" 2,65,000
Rent from a house situated in Country "T" (gross) 3,30,000
Municipal tax paid in respect of the above house (not allowed as deduction In 10,000
Country =) _ | |

Compute the total income and tax payable by Mr, Ravi in India for ALY, 2025-26 assuming that India
has not entered into double taxation avoidance agrecment with Countries 5 & T. Mr. Ravi opted out of
the default tax reglme undor section 115BAC.

Answer

Computation of total income of Mr. Ravi under normal provisions of the Act

Particulars t L
Income from House Property [House situated in Co untry T} -
Gross Annual Value 3,30,000
Less: Municipal taxes paid in Country T 10.000
Net Annual Valye 3,20,000
Less: Deduction under section 24 - 30% of NAY 46,000 2.24.000
Profits and Gains of Business or Profession |
Income from business carried on in India 440,000
Hoyalty income from a book of @t in Lountry 5 (after deducting .
expenses of € 50,000) LalO00 | 11,70,000
Income from Qther Sources
Interest on savings bank with [C1C] Rank 42,000
Agricultural income in Country § [Not exempt] 94,000
Dividend income from a company in Country T . 465000 401,000
Gross Toml Income 17,595,000

Less: Deduction under Chapter VIA
| Under section 80QQB - Royalty income of a residenr from a

work of art 1,00,000

Under section 80TTA - Interest on savings bank account,

stibfect to a maximum of T 10,000, 0000
Total Income 14,685,000

Computation of tax lability of Mr. Ravi

= — L —— . ——

Particulars 1
Taxon total income 30% of T4,85000+3 1,12,5000 | |~ 258,000 |
Add: Health and education coss @4% 10,320 |
2,68,320
Liss: Rebate under section 91 (See Working Note below) 172197
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Mﬁ-

Tax Payable _96,123
Tax payable (rounded off) ' 96,120
Caleulation of Rebate under section 91:

Average rate of tax in India [i.e. 3 2.68,320 / 3 14,685,000 x 100] 18.069%

Average rate of tax in Country S 16%,

Doubly taxed income pertaining to Country 5 i

Agricultural Income G4,000

Royalty Income [T 780,000 - T 50,000 [Expenses) - T 3,00,000 430,000
(deduction under section 80QQB)]

5,24,000
Rebate under section 91 on ¥ 524,000 @16% [being the lower of 83,840
average Indian tax rate (18.069%) and Country 5 tax tate {16%6]]
Avernge rate of tax in Country T 2004
Doubly taxed income pertaining to Country T
Ineome from house property 2,24,000
Dividend 265000
489,000
Rebate under section 91 on % 4,089,000 @18.069% (being the lower of
average Indian tax rate [18.069%) and Country T tax rate (20%]] ap.457
Total rebate under section 91 (Country S + Conntry T) 1.72.197

Note: Mr. Ravi shall be allowed deduction u/s 31, since the lollowing conditions are fulfilled:
fa) Heisaresidentinlndia during the relevant previous year.

(b] “The income in question accrues or arises to him outside India In foreign countries S& T during
that previous vear and such mcome is not deemed to accrue or arise in India during the
previous year,

fc) Theincome in question has been subjected to income-tax in the forelgn countrics "§"and "T" L
his hands and it is precumead that he has paid tax on such income in those countries,

(d) ‘There is no agreement under section 90 for the reliel or avoidance of double tagation between
inelia and Countries 5 and T where the income has accrued or arisen,

Question 15

Mr. Ramanuj Tiwari, aged 65 years resident of Indla derived the following income:

(1)  Income from business and profession in India 5, (03, 000
(2] Dividend (gross) from a company in Nigeria (Tax pald In Nigeria £30,000) 1,50,000

(3) Royalty on books from Spain (3 7,60,000 has been received in India on
30.06.2025, Further $ 40,000 as TDS has been deducted In Spain on
royalty) 8,00,000

(4]  Income from Other Sources as follows:

_
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%

* Saving Interest from Punjab and Sind Bank

15,000
2,15,000

Further, Mr. Ramanu| Tiwari incarred expenses to the tune of T 120,000 on earning the royalty of 3
100,000, He has also deposited T 1,50,000 in Public Provident Fund Aceount of Lis wife during the

yedar,

Compute the Total Income and Tax Payable by Mr. Ramanuj Tiwari for the Assessment Year 2025-26,
ssuming India does pot have Double Taxation Avoldance Agreement with Nigeria and Spain and he

apted out of the default tax regime under section 115BAC.

Answer

Computation of ttal Income of Mr. Ramanuj Tiwari

stnce Mr. Ramanuj Tiwari is resident in India, his global Income would be subject to tax in India.
Therefore, Income earned by him in Nigeria and Spain would be taxable in India He would,
howevar, be entitled to deduction under section 91, sinee India does not have a DTAA with Nigeria
wiid Spain, and all conditions under section 91 are satisfied

Particulars T | T
Profits and Galns of Business or Profession R
Income from business and profession in Indis 6,00,000
Royalty on books from Spain #.00,000
Liessr Expenses incurrad L20.000 6, A0.000
incume from Other Sources
Dividend [rom a company in Nigoria 1,50,000
interest on saving account with Punjab and Sind Banle 15,000
| nterest on fixed deposits 215000
Giross Tatal Income 16,60,000
Less: Deduction under Chapler VI-A
Under section 80C - Deposits in PPF 150,060
Under section 80QGE - Royalty income on hooks allowable to the 3,00,000
extent of T 3,00,000. §
. Under section 80TTB = Deduttion allowable in respect of interest
on fixed deposits, since Mr. Ramanuj Tiwari is a senior cltizen
resident in Inuia S0.000 500,000
Tuotal Income 11.60,000
Computation of tax liability of Mr. Ramanuj Tiwari
‘ | Particulars 1~
Tax on total income [30% of T 1,60,000 + X 1.10,000, eligible for higher exemption | 1,568,000
timit of T 3,00,000, since he s a sendar citizen)
Adis: Health and education cess @44 6320
1,64320
Liess: Hebate under section 91 (See Working Note below) 40.249

hﬁ_f%
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Tax Payable 124071
rax Payable (rounded off) 1,24,070

Calculation of Rebate under section 91: L S
_M'EJ‘:IQE rate of tax in India El.e.,_itﬁ*Hmﬁ 11,60,000 x 100] 14,1665
Average rate of tax in Nigeria [Le, T30,000/2 1,50,000 x 100] 20%
Doubly taxed income pertaining to Nigeria
Dividend from a company in Nigeria 1 1.50,000
Rebate u/s 91 on T 1,50,000 @ 14.166% [being the lower of average 21,249
Indian tax rate (14.166%) and Nigeria tax rate (20%)]
Average rate of tax [n Spain [Le, T 40,000/% 8,00,000 x 100] 5%
Doubly taxed income pertaining to Spain
Royalty (¥ 8,00,000 - % 1,20,000 - % 3,00,000) 13,680,000
Rebate u/s 91 on ¥ 3,80,000 @5% [being the lower of average Indian
tax rate (14.1655%) and Spain tax rate (5%]] 19,000
Total rebate under section 91 10,249

Question 16

Mr. Kamesh, an individual resident in India aged 52 years, furnishes you the following particulars of
income earned in India, Country "X" and Country "Y” for the previous year 2024-25. India has not
entered into double taxation aveidance agrecment with these two countries.

G Particulars . e
Income from profession cacried on inlndia o ?EEDE‘JT]
Agricultura!l income in Country "X" [gross) 50,000
Dividend recetved from a company Incorporated in Country "Y” [gross) 1.50,000
Rovalty income from a literary book from Country "X" (gross) &,00,000
Expenses Incurred for earning rovalty 50,000
Business loss in Country "Y" (Proprietary business) 615,000
Rent from a house situated in Country ™Y (gross) 240,000
Municipal tax paid in respect of the above house in Country "Y" (not allowed as 10,000
deduction in country “Y")

Note: Business loss in Country “Y" not eligible for set off against other incomes as per law of that
COUNLEY,

The rates of tax in Country "X" and Country "Y™" are 10% and 20%, respectively.

Compute total Income and tax payable by Mr. Kamesh in India for Assessment Year 20025-25,
assuming that he opted out of the default tax regime under section 115BAC.

Answer

Computation of tutal income of Mr. Kamesh under normal provisions of the Act
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%
Particulars t T
Income from House Property [House situated in country Y] B =il
iross Annual Value 240,000
' Less: Munidpal taxes 10,000
Net Annual Value 2,30,000
Less: Deduction under section 24 - 30%, of NAV 69,000 |
_ 1 161,000
Profits and Gains of Business or Profession
Income from profession carried on in India 750,000
Royalty income from a literary book from Country X (after deducting | 5,50,000
expenses of T 50,000)
Less: Business loss in country Y set-off 65,000
12,35,000
Income from Other Sources
Agricultural income in country X 50,000
Dividend income from a company In country Y L50,000 2,00,000
Gross Total Income = __“‘lmﬁﬁﬂr_
Less: Deduction under Chapter VIA
Under sectlon BOQOB - Royalty income of a resident from |
literary work 300,000
 Total Income IE,'EIE,NH}:
Computation of tax lHability of Mr, Kamesh
i Particulars t
Tax on total income [30% of 2 2,96,000 + T 1,12,500] - 201,300
Add: Health and Education cessgd4%, 8.052
\  2,09352
Less: Deduction under section 91 -I?S.Eé'ﬁ:irki'ng Note helow) 69,739
Tax Pavahle 1,139,613
Tax payable [rounded off) 139,610 |
Working Note; Calculation of Rebate under section 91
C_ ? T
Average rate of tax in India [i.c. 2,09,352/ 12,96,000 ¥ 100] 16.154% |
Average rate of tax in country X 10%
Doubly taxed income pertaining to country X
Agricultural Income 50,000
Royalty Income [T 6,00,000 - T 50,000 (Expenses) - ¥ 3,00,000
[deduction under section BOQOH)] 450,000

—_—eee
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w

Drducnun under section 91 on ¥ 3,00,000 @10% [being the lower of N
amrﬂge Indian tax rate (16.154%) and forcign tax rate (109%}] 30,000
- Average rate of tax in country ¥ 20%
' Poubly taxed Income pertaining to country Y
' Income from house property 1,61,000 |
| pividend 1,50,000
| [ 3,101,000
Less: Business loss set-off 65,000
 2,46,000
Deduction u/s 91 on ¥ 246,000 @16.154% (being the lower of N 36,739
average Indlan tax rate (16.154%) and foreign tax rate (20%)]
Total rebate under section 91 (Country X + Country ¥) 5 69,739 |

Note: Mr. Kamesh shall be allowed deduction u/s 41, since the following conditions are fuifilled:
(aj Helsaresidentin Indiaduring the relevant previous year.

(b) The income in question accrues or arises Lo him outside India in foreign countries X and ¥ and
such income is not deemed to accrue or arlse in India during the previous year.

(¢} ‘I'he indame in question has been subjected to Income-tax in the forelgn countries Xand Y in his
hands and it is presumed that he has paid tax on such income in those countries,

(d] There is no agreement under section 90 for the relief or avoldance of double taxation between
India and Countries X and ¥ where the income has accrued ot arisen.

Question 17
Mr. Raj {aged’ 45 years), a resident of India employed with a private company in India, earned the
following sums during the F.Y, 2024-25:

() | BasicSalary | . . 362,000 pm.
(ii) |Dearness Allowance - 10% of basie snlar}r |

{iii) | Royalty Income {Lrum] rEueI'.rerl from Euuntr:. ‘W' i respect of a literary book | 3 9,80,000

(iv) | Expenses incurred for Earmng royalty 198,000
{v] |Rental Income (gross) froma house property situated in Country N’ % 2,80,000
[vi) Dividend from a company incorparated in Country 'N' (Gross) T 2,20,000

Mr, Raj purchased a residential house in Bhopal for his residence for a consideration of  23,00,000
and paid 1% stamp duty on it

He paid T 26,000 towards his health insurance premium and % 50,000 to insure the health of his
father, a non-resident aged 72 years, who is not dependent on him.

The rate of tax in Country ‘M’ is Mat 129 and the rate of tax in Country 'N° is 20% in respect of
Jividend imcome and 15% in respect of rental income. No standard deduction is allowed In Country
‘N’ from rental income.

Assuming that India does not have a Double Taxation Avoidance Agreement with both the countries,
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you are required to compute the total income of Mr. Raj and net tax liability thereon for A Y. 2025-26
a5 per the pravisions of Income-tax Act, 1961, after providing deduction u/s 91, Mr. Raj has opted out

of the defanlt tax regime under section 115BAC.

Answer
Computation of total income and tax lability of Mr, Raj
B - Particulars T i
Salaries -
Basic Salary {3 62,000 x 12] 744,000
Add: Dearness Allowance (10% of 7,44,000) 74400
8,18,400
Less: Standard deduction u/s 16(ia) 50,000 768,400
Income from house property (Country N}
lirnss Annual Value 280,000
Less: Deduction u/s 24 @300 84,000 1,96,000
Profits and gains rom business or profession
Royalty income from o literary book from Country M (afer deducting - BHZ,000
expenses of £ 98.000) '
income from Other Sources : |
Dividend income from a company in Country N 220,000 |
Guross Total Income 20,66,400
Less: Deductions under Chapter VI-A
U/s BOGC - 196 stamp duty on residential house 23,000
/s BOD - Medical insurance premium 50,000
- For self, restricted to % 25,000
- For lather, being a non-resident, restricted to 2 25,000
U/s BOQOB - Rovalty income of a resident in respect of Hiterary book 300,000 373000
Total Income 16,93 400
Computation of net tax liability of Mr. R;t
[ o Particulars - 1 t .
Tax on total Incorne (309 of 6,93,100] + 3 1,12,500 ' 3,20,520
Add: Health and Education Cess@4%; 12,821
Tax Hability 333,341
Less: Deduction u/s 91 (See Working Note below) 1.41.392
Net tax liability 191949
Nel tax liability [r‘Dl.II! ded off) 1,91,950
Working Note - Computation of deduction u/s 91
. - i —
Average rate of tax in India (2 3,33,341/16,93,300 x 100] 19.685% |

m
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| Average Rate of Tax in Country M 12%
| Average Rate of Tax in Country N [{ 44,000 + T42,000)/5,00,000) 17.2%
poubly taxed income in Country M = 3 5,082,000

T 980,000 (royalty] - % 98.000 [expenses incurred) - 3 3,00,000
| (deduction u/s BOQQE]]
peduction u/s 91 in respect of royalty income earned in Country A9, A40
'M (lower of 19.685% and 12%) Le., 12% on doubly taxed Income of
T 5,082,000
Doubly taxed income in Country N = T4,16,000
(T 196,000, being income from house property + ¥ 2,20,000) being
dividend income)

Deduction u/s 91 in respect of income earned in Country N (lower
I::II' 19.685% and 17.2%) le, 17.2% on doubly taxed income of %

4,16,000 71.552
| Total deduction under section 91 _ ' _ 1,41,392
Guestion 18

Mr., Shyam, agudu*t? vears, is o resident individual having income from the following sources:
(1) Income from a sole-proprietary business in Noida = % 50 lakhs.
[if] Share of profit from a partnership firm in Gurgaon = 330 lakhs.

(iif) Agricultural Income [gross) from coffee estutes in Country A, a foreign country with which
India has o DTAA, CAD 32000, Tax deducted on the above income CAD 8,000

(iv) Brought forward business loss of Country A was CAD 4,000 which is not permitied to be set att
against other income as per the laws of that country.

[v] Mr. Shyam has deposited 3-1,50,000 in public provident fund and psid medical insurance
premium of 30,000 by account payee cheque to insure his health. He has also paid 355000
as Insurance premivm to insure the health of his mothar and father, who are resident Indians
aged 70 years and 75 years, respectively, He also Incurred 50,000 on mediecal treatment of his
dependent sister, who is a person with disability. His sister does not claim deduction u/s BOU.

ompure total Income and tax Hability of Mr. Shyam for the AY. 2025-26, assuming that 1 CAD =3 60
and he opred out of the default tax regime under section 115BAC,

Answer

Computation of total income and tax liability of Mr. Shyam

Particulars T % E

B

Profits and -Hilil]."i from business and pmiessﬁl

Income from sole proprictary convern in India 50,00,000
Share of profit from @ partnership firm in India of T 30 lakhs, is exemp! Ll
Business profit SO.00.000 | 47,60,000
—_ i !q
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%

Less: Business Loss In Country A (CAD 4000 x % 60 /CAD)
Income from Other Sources '
Agricultural income from coffee estates in Country A, is taxable in India
(LAD 32000 x T 60/CAL)
Gross Total Income
Less: Deductions under Chapter VI-A
Under section 80C [deposit in PPF)
Under section 80D
[Medical Insurance premium paid ¥ 30,000 for self, restrieted to 2
25,000; % 55,000 for senior citizen parents, restricted to 3 50,00 0]
Under section 80DD

[Flat deduction of ¥ 75000 irrespective of the expenditure
incurred on dependent sister, being a person with disahility]

Tatal Income

Tax on total mcome

Tax on T 63,80,000 [(30% x T 53,80,000) plus T 1,12,500]
Add: Surcharged@ 105, stnce total income exceeds 2 50 lakh

| Al HEC @ 404

Average rare of tax in India [le, £ 19,75,116/2 63,80,000 % 100]
Average rate of tax in Country A [ie, CAD #000,/CAD 32000
Doubly taxed ineome [2 19,20,000 - % 2,40,000]

Rebate under section 91 on 3 16,80,000@25%

[fower af average Indian tax rate and rate of tax in ( ‘omtry Al

| Tax payable in India [¥ 19,75,116 - 3 4,20,000]

Tax payable in India (rounded off)

250,000

1,.50,000
75,000

75,000

30.958%,
25%
16,580,000

9,20.00
66,680,000

300,000
63,800,000

17.26,500
112650

y 1899150 |
75,966
19.75,116

4.20000
15.55.116
15,55,120

Note:

Since Mr, Shyam Is resident in lndia, his global income would be subject to tax n India. He s eligible

lor deduction under section 91 since the following conditions are fulfilled:

(@) Helsaresident in India during the relevant previcus year.

(b}  Agricultural Income accrues or arises to him outside India during that previous year.

(¢} Such agricultural income is not deemed to accrue or arise in India during the previous year.

[d)  The income in question Le, agricultural income, has been subjected to income-tax in Country A
In his hands and he has paid tax on such income in Country A.

(8]  There is no agresment under section 20 for the relief or avoidance of double taxation between

India and Country A, where the income has accrued ol arisen.
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Question 19

Mr. Rizvi, an Indian resident (ROR), aged 35 years, works in the Welly Oilfields, Country 5 as a
guperintendent in charge at an emolument (salary) of AED 9,500 per month, In order to look after his
ailing mother reslding in Mumbal, India, he shifted with his family on 1= July, 2024 and started his
consultancy bustness in India. Before shifting to India, he let ont his house property in Country 5 at
vent of AED 3,250 per month from the same month. The details of his income In INR for the year
ended 319 March, 2025 are as follows:

Profit from the consultancy business in India % 8.65.000
Fixed Deposit interest from the bank of Country $ 45,500
Savings bank interest from SBI, Mumbai T 18,250
Ehridenﬁ income from XYZ Lid., an Indian company ) 17,750

Rate of income tax in Country § is 23%.

Ituring the previous year, Mr. Rizvl pald T 48,000 as medical insurance premium fer himsell and 1
60,000 as medical insurance premium to insure the health of his father, 1 non-resident aged &6 years,
who is not dependent on him,

You are required to compute the total income and tax liability of Mr. Rizvi for AY. 2025-26 assuming
that India has nat entered Into double taxation avoidance agreement with Country 5 and he opted
out of the default tux regline under sectlon 115BAC. You may consider {1 AED = 23 INR)

I

Answer
: Computation of tetal income and tax lahility of Mr. Rizvi
B Partivulars 2 _—
Salaries |
Satary [rom Welly Qiifields, Country S (9500 AED x % 23 x 3 manths] 1,55, 500
Less: Stapdard deduoction . . 50,000
| : 605500
Income from house property
Annual Value of house property in Country S (3,250 AED x ¥ 23 x9 6, 72,750
months)
Less: Deduction uys 24(a) 10% of Annual Value 201,825
T w7002
Profits and Gains of Business or Profession
Profits from the Consultancy business in India 8,635,000
Income from Other Sources
Fixed deposit interest from the bank of Country 5 45,500
Savings hank interest from SBI Mumbai 18,250
Dividend income [rom XYZ Ltd., sn Indian company 7,750 71,500
Gross Total Income N 20,12,925
Less: Deductions under Chapier VI-A
Under section BOD L.
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Mediclalm premium for self T 48,000 restricted to 25,000
Mediclaim premium for father ® 60,000 restricted to  25000) ° 50,000
(Since father Is a non-resident, even though he s of the
age of 66 years)
Under section BOTTA
Interest on savings bank account 118,250, restricted to 10,000 60,000
Total Income P 19,52,925
Total Income (rounded off) 19,52,930
Fax Hability on  19,52,930
Tax on total income [30% of 9,52.930 + ¢ 1,12,500) 398379
Add: Health and Education cess@a%, 15,935
414314
Less: Deduction u/s 1 (See Working Note below) 238,015
Net tax liability " 1,76,208
 Net tax lability {Rounded off) . 1.?&.3@]
B a Working note - Calculation of deduction under section 91 PR
N . Particulars - N T
Dou bly Taxed Incomoe - - N
laries - b,05,500
lncome from house property 470,925
FIV Interest in Country § 45,500
| 11.21.925
Indian rate of tax = +14314/19,52.990 % 100 = 21.21 H%
Rate of tax in Country § = 23%
Lower of the above = 21.215%
Deductlon u/s 91 [21.215% x T 1 1,21,925] 238,016

Note - The question mentions that Mr. Riavi is an Indian resident working In Country §. The facts
glven therein indicare the intent Lo test the application of the provisions of section 91, Accordingly,
main solution has been worked out consid ering Mr. Rizvi as a resident and ordinarily resident.

tUuestion 20

Mr. Chetan, an Indian citizen aged 51 years, left India on 1+ April 2021 to settle in Country Y, But

owing to some personal unavoidable crcumstances, he returned back to India permanently on 1=
June 2024,

He has a residential property in Country ¥ from which he earned rental income of § 25,000 for the
your ended 31 March 2025, He is eligible for basic exemption limit of § 8,000 and on balance

income, he paid income tax @20% In Country Y. The tax was paid on 10M May 2025 from his bank
account in India,
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His income from business in Indin is T 500,000 for the year ended on 31+ March 2025, He also
received dividend amounting to 3 125,000 from an Indian company and interest income of £ 11,500
an saving bank account with 5BI, during the year.

The exchange rates of 1 § on various dates is given below:

1.04.2024 - T 74; 31.03.2025, 1 75; 10.05,2025 - T 75.5;

Compute the net tax liabllity of Mr. Chetan in Indla for the assessment year 2025-26 on the
assumption that there Is no DTAA between [India and Country Y,

Assume that the assessee opted out of the default tax regime under cection 1158AC,

Answer

Mr. Chetan is a resident in India for AY.2025-26, since his stay in India In the Y. 2024-25 is for 303
days which exceeds the minimum required stay of 182 days in that previous year, Also, his stay In
India is for 1461 days (e, 365 days each in P.Y.2017-18 to P.Y.2020-21) during the last seven years
(which exceeds the minimum specified requirement of 730 days in the inmediately preceding seven
years) and he has been resident in 7 years (P.Y.2014-15 1o P.Y.2020-21) out of 10 years immediately
preceding PY 2024-25,

Henee, he is resident and ordinarily resident in India for AY.2025-26. Accordingly, his global
income would be subject to tax He would, hewever, be entitled for deduction urder section 91 in

respect of doubly tied income earned In Country Y. 1
Computation of total income of Mr. Chetan
Particuliars ¥ T
Income from House Property [Residential property in Cou ntry Y] |
Annual Value (3 25,000 x & 75, exchange rate on 31.3.2025 - Rule 115) 18, 75,001
Less; Deduction under section 24 - 30% of NAV 5.62,500
S 13,122,501

Profits and Gains of Eusinﬁﬁﬁ or Profession
Income (rom business in India ' 500,000
Income from Other Sources
Dividend from Indian company [T1,25,000 x 100/450] 138,889
Inteyest on savings bank account with 58I 11,500 1,50,389
Gross Total Income | 1962889
Less: Deduction under Chapter VIA

Under section BOTTA - Interest on savings bank account [actual 10,000

interest of T 11,500 or 1 10,000, whichever is lower)

Total Income TEI:EE.HBB
Total Incomé {rounded off) _ | 19,52.890
Computation of tax liability of Mr. Chetan

) Particulars . 1 i
Tax on total income [30% of € 9,52,890 + ¥ 1,12,500] - 398,167
i
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%‘

Add: Health and Education cess@4% | 15935| |
T 4143021
Less: Deduction under section 91 (See Working Note below) I 1,78,500 I
Met Tax Liability | 23502 | |
Met Tax liability (rounded off) | | 235,800
Working Note: Calculation of deduction under section 91 ]
: Particulars | 1 x| ;
Average rate of tax in India [i.e, ¥4,14,302/% 19,52 890 » 100] 21.21%
Average rate of tay In country Y [20% of § 17,000 (& 25,000 - 5 8.00 0)= 13.60% |I
$3.400/4 25000 x 100 = 13.6%
Doubly taxed income
I Income from house property 13,12,500
Deduction u/s 91 an ¥13,12,500 @13.60% (being the lower of average .
Indian tax rate (21,21%) and forelgn tax rate {13.60%]] 1,768,500
|
(Juestion 21 .

smi. Manisha (aged 70 years), a resident individual, furnishes vou the following particulars of |
[ncame relating to the previous year 2024-25:

) Particulars Amount T 2

[_115_.*; from et out property at Delhl {Computed) _ - 450,000 E
| Income from business in India (Computed) 8,949,500
Business Income in Country *A" £.00,000
| Vixed Deposit Interest in Country A USD 8,600
maving Bank Interest in India from PNB Bank 50,500
Contribution to PEF Account of her married son 130,000/
lnterest on PPF Aceount [in her own name) 58,682 |
E’lfuiturﬁ_.inmmu in Country "M" I - L20,000 | '

Agriculture income is oxempt in Country "M" and rate of Tax In Country A is 25%. Assume that thers
i5 no double taxation avoidance agreement between Indin and Country *A" and Country "M",

Rate of 1 1SD =3 82 for calculation purposes. I,

Compute the total income and tax payable by Smt. Manisha for the AY.2025-26, Assume that she did
not opl Lo be governed by provision of section 115BAC |

Answer |
Computation of total income and tax payable by Smt. Manisha .

r 3 Particulars _.___ __ N T} o 1 |
Loss from house property 450,000 |
e ——— e — I

BY CA ATUL AGARWAL [AIR-1)
AIRICA Career Institute (ACI)

Page 19,28 *

480



————_ I

I

Less: A per section 71(3A], set-off of logs against business incoms In
India to the extent of '
Balance loss would be carried forward
pProfits and Gains of Business or Profession
! Income from buginess in India (Computaed)

% Less: Set-off of loss from house property

fusiness income in Country ‘A’

Income rom Other Sources

Fixed deposit interest in Country "A’ [USD 8,000 x §2]
Savings bank interest in India from PNB Bank

Interest on PPF Account

Agriculture income In Country ‘M’

Gross Total Income

Less: Deductions under Chapter VI-A

Under section BOC - Contribution to PPF

Under section 80TTB - Interest on savings bank account restricted to
Total Income

Tax liahility on T21.26,0006

Tax on total income [30% of ¥ 11,256,000 + T 1,10,000]
Add: Health and Education cessima’n

Less: Deduction under section 91; In respect of Country M, no reliet
ufs 91 would he available, since agricultural income is exempt in
Country M.

Less; Deduction u/s 91: in respect of doubly taxed income in Country
A [See Working Note below)

Tax payable
Tax payable (Rounded off)

e i i

Waorking Note: Calculation of deduction under section 91
Doubly Taxed Income - Country 4

Business Income

FDinterest in Country A

Indian rate of tax = 4,65,712/21,26,000 x 100 = 21.906%
(Rate of tax in Country A = £5%

Lower of the above = 21 906%

Deduction u/s 91 [21,906% x T 14,56,000]

Double Taxation Relief
W

200,000
(2,50,000)
B,99,500
00000
6,949,500

8000000 1459500
6,560,000
50,500
Exempt

120000 8.26.500

23,26,000
1,50,000

20,000 2.00.000

21,26,000

4,47 800

17912

1,65,712

418951

146,761

1,146,760

i

R,00,000

6,56,000

14,56,000

3,18,951

w
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Question 22

Following are the particulars of income earned by Mr. Kumar Saurav, a residént Indian aped 56 yeary
i India and from Country I

Income from India . Amount in
Income f rom Profession |n India ] 10,75,000
xlntr.-re-st on Fixed Dﬂpusit__l_wiql XYZ Bank o - } 95,_0:-]?,
Interest on Savings Bank Account 47,000
Income from Country P _ |
Rate of Tax is 16% | o
_ﬂEduullurar Income in C ountry P (Gross) _ fi5, Dﬂﬁ.
Royalty Income form literary book from Country P ) - | 4,50,000|
Expenses incurred for ;aal:ﬂtng royalty _ 35,000
Dividend froma company inr.nrnnmt:d in Country P 159,000
Rent from a_huusa situated in Country P {Em&s]_r B 1} 1,92,000
Ht'-_'!-umdpai Tax p_alﬁ in respect of above house (not allowed u_a_-d.-.:-dun:ttnn in Country I') .'5_5 00

You are required to compute the total income and net tay Habifity of Mr. Kumar Sauray in India for
the AY, 2025-26 assuming that India has hot entered into OTAA with Country .

Assume that Mr. Kumar Saurav Ppays tax under the default tax regime under section 115 BAC,

Answer

Computation of total income and tax tiability of M, Kumar Sauray under default tax regim

-Enrﬁrular:. [ i -z
Income from house pmpiert_v

Gross Annual Value of property in Cauntry P’ " 1,92,000|

Less: Municipal taxes paid in Country 'P* 9,500

Net Annual Value 182,500

Liess: Deduction under section 24 — 30% of NAV _ 54,750 1,27,750
Profits and Gains of Business or Profession B B

Income from profession in India 10,75,000

Royalty income from literary book from Country "M (after ded ucting

expenses of T 35,000) 4,15,000 14,590,000
Income from Other Sources

Interest on Fixed deposit with XYZ Bank 95,000

Interest on savings bank account 47.000

Agriculture income In Country ‘P 65,000

Dividend from a company incarporated in Country ‘P 159,000 366,000
Gross Total Income - _I—'?. !1.1, "?56
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Less: Deductions under Chapter VI-A [Not available u/s 115BAC) Nil |

Tatal Income 19,83,750

Tax liability on $19,83,750

Tax on total income [30% of T 483,750 + T 1,40,000] 2.85,125

Add: Health and Education cessi@4% 11,405
2,96,530

less: Deduction u/fs 91 (See Working Note below) 1.14,614

Net Tax Liability 1,81,916

Net Tax Liability (Rounded off) 1.8 iflﬂ

Working Note: Calculation of deduction under section 91

_ o Particolars t

Doubly Taxed Income - Country P

[ncome from house property 127,750

Royalty Income [T4.50,000 - 335,000 (Expenses]| 4,15.000

Agricultural income 63,000

Dividend 1,59,000
766,750

Rate of tax in Country I' = 16%

Indian rate of tax = 2,96,530/19,83,750 x 100 = 14.948%

Lower of the above = 14.948%

Deduction u/s 91 [14.948% x ©.7,66,750] | L145614

uestion 23

Mr. Anil Talpade, aged 62 years, a resident individual, furnishes the following particulars of income
earnied by him in lndia and in Beazil for P.Y. 2024-25, Indin does not have a DTAA with Brazil

5N. Particulars Amount [T)
1. | Income [rom salary In India [computed) = ._:1-._5_I'J.ﬂﬂﬂ
2 | Professional Income in Country Brazil 580,000
3. | Dividend Income in Country Brazil 83,000
4. | Rent from House Property Situated in Country Brazil 180,000
5. | Interest Income on FOR'S with Bank of Baroda, Pune Branch 62,000

| f | Paid interest on Housing Loan to Punjob Natlonal Bank, Pune branch for the 2,000,000
residential property, where he and his family resides (self-occupied property)

7. | Investment in Public Provident Fund 150,000

| 8 '|Ma11lcaT insurance Premium paid for himself 32,000

Asswme the tax rate [n Country Hrazil is 16%,
Compute the total Income and tax liability of Mr. Anil Talpade for AY. 2025-26 assuming he wants to
e taxed as per default tax vegime under Section 115BAC, .
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Answer

Computation of total income of Mr. Anil Talpade under the default tax regime u/s 115BAC

e

| Farﬁiu]nrs t

1

Income from salary (computed) o 4,50,000

Income from House Property

Annual value of self-orcupled property In India Nil

Less: Interest on housing loan of self-occupied property [not allowable,

since he upts for section 11 SHAC) il -
| Rent from property in Brazil 180,000

Less: Deduction u/fs 24(a) @300 24000 | 1,26,000

Profits and gains from business or profession |

Professional Income from Brazil 580,000

Income from Other Sources

Bividend from Hrazil 38,000

Interest on FDRs with Bank of Baroda (2,000

Gross Total Income 13,006,000

Less: Deduction under 80C in respect nrinﬁﬁtrnerur i FPF and deduction

wnder BOD Yin respect of medical insurance premiumn oo deduction is

allowable under these sections, sinee he npts for section 1158AC il
';I'ulal Income 13.06,000

Computation of tax lability of Mr. Anil Talpade

N N Particulars Amount [ﬁ

IIpto T 2,00,000 a N - Nit|

T 300,001 -3 700,000 [le, T +.00,000@5%) 20,000
| T7.00,001-3 10,00,000 fi¢, ¥ 3.00,000@1 0%) 30,000

T10,00,001 - X 12,00,000 [ie. T 2,00,000@ 15%) 30,000

T12,00,001 -3 13,06,000 [1.e, 3 1,06,000@20%) 21200 101200 |

Add: Health & Education Cess@ 404 4,043

105248

Less: Deduction under section 91

Average rate of i in Indja = 2 LLO5.248/T 13,06,000 % 100 = 8.0590;

Rate of tax in Brazil = 16%

Doubly taxed income = ¥ 1,26,000 + ¢ 5.8 0,000 + ¥ 88,000 = T 7,94.000 ,

Lower of the Indian rate of tax and Brazil rate of tax is 8.059%, which has to be 63 988

dpplied on doubly taxed income of T 7,94.000 [8.059% x 2 7.94,000]

Tax Payable 41,260 |

Tax Payable (rounded off) —_Iﬁﬂ
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Question 24

sir. Manl Prasad, aged 71 years furnished the lollowing information in respect of Income earned by
him durlng the year;

particulars _ Amount H_,'l_l
Idia

Pension from State Gavernment 505,000
Short term capital gains on sale of plot 3,20,000
Deposit in PI'F Account 1,50,000
Speculative Business Income 1.56,000
Country M

Agricultural Income 86,000
pividends from a company incarporated in Country M [Exempt in Country M| 68,000
Country N

Business loss [proprietary business) [Not eligible for set-off against other incomes In 116,000
Country N]

(iross rent from house property (Mo statutory deduction was available in Country N) 3,20,000
Municipal taxes paid for above property (not allowed as deduction in Country N) 21,000
Additional Information:

(1)  There is no agreement under section 90 for relief for avoidance of double taxation between
india and Country M and Country N where the Incomes have accrued or arisen,

(2) Mr. Mani Prasad Is resident In India, and he has pald applicable taxes on incomes earned in
Country M and Courttry N, where the applicable tax rates are 10% and 5%, respoctively,

Compute the total income and net tax liability of Mr, Mani Prasad after providing rellef under section
91 for ALY, 202526, Mr, Mani Prasad is paying tax under default tax reghme under section 115BAC,

Answer - .
Computation of total income of Mr. Mani Prasad
|_ - Particulars L 3
Income under the head "Salaries”
Pension from State Government 505,600
! Less: Standard deduction u/s 16{ia) [Allowable as per sectlon 115BAC) 25,000 430,000
i Income from House Property
' Rental income from property in Country N2 3.20,000
Less: Mumiapal taxes 21,000
2.9%9,000
Less: Deduction u/s 24(a) @@ 30, H9.700 2,009,300
Profits and Gains ol Business or Profession
speculative Business income in India 1,56,000
Less: Set-ofl of business loss from proprietary business in Country N 1,16,000| 40,000
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m
Capital Gains
Short-term capital gains on sale of plot in India 3.20,000
Income from Other Sources
Agricultural income from Country M [not exempt u/fs 1N1), since it is 76,000
earned from land situated outside India)
Dividend from a company in Country M 68.000 154,000 [
Gross Tetal Income 11,53300
Less: Deduction under Chapter VI-A [No deduction allowable as {
per section 115BAC) .z
Total Income 11.53.300
Computation of net tax labllity of Mr. Mani Prasad
Particulars a T
Tax an T 11,53,300 a o
, _ Upto T 3.00,000 Nil
! 13,00,001 1o T 7,00,000 @504, 20,000
I' 700,001 to ¥ 10,00,000 &10%, S0,000 I
LI000,001 ta 3 11,535,300 @15% *. 224995 72,995
| Aatdd: Health and #ducation cess@ 4% i 2920 |
75915
hiens: Rebate under section 91 (See Working Note below) 10,326 |
| Net tax liability ' h5.589
' Net tax Hability (Rounded off) 65,550 j
Calculation of Rebate under section 91: T |
Average rate of tay In India |Le, T 75,915/ 11,53,300 % 1 00] = 6.582%
Doubly taxed income pertaining to Country M - |
Apricultural Income . B&,000
Mividend from a company in Country M [Net includible, since exempt |
in Country M| 3
6,000 |
Riebate under section 91 on 3 86,000 @6.582% |being the lower of 5,661 |
average Indtan tax rate (6,5829%) and Country M tax rate (10%)]
Doubly taxed Income pertaining to Country N |
Inenme from huuse property less business loss set-off dgainst income 93,300 ,
chargeable to tax in Indfa (T 2,09.300 - ¢ 1,16,000) ]
Rebate under section 91 on 93,300 @5% [being the lower of average
Indian tax rate (6.582%) and Country N tax rate (5%1]] 4,665 !
TI}IHI_I‘l!hBlE under section 91 (Country M + Country N) | . g__.REE |
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Question 25

pr. Ram Prakash, a resident Indian aged 58 years, has business interest in India and In some other
foreign nations also. He has derived income from two other nations X and ¥, with which India does
not have DTAA. The particulars of Income earned in the two nations X, Y and in India during the year

areas under:

I Particulars of | !

| rilculars of Income X r India

| (ivoss rental receipts from commercial property 250,000  2,50,000 .
share income from Partnership firm (loss) [The partnership (120,000)| (1,30,000) J
;dgeﬂ wats not evidenced by an instrument 19 writing]

| Husiness income 280,000 3,40,000 180,600
ATCG from sale of vacant site 10,80,000 Nil -
J i

‘Long-terrn capltal galng  [without index] on sale of L 37.00,000
; residential house in Delhi on 1.3.2025

¢ Agricultural Income _ 3,40,000 1,80,000 5,20,000
The following Investments were made in Indla during the year:

[ ~ -_Particulars of Income T
| Purchase of residential house at Delhi on 168.3.2025 in joint name with spouse 25,00,000

Contribution to PPF ) 1,50,000

Income-tax rale strociure:

Country X

” & Tax rate B
Upto T3 lakhs Nil
T 3to 6 lakhs 15%
Above T 6 lakhs EE?&L
(ountry Y

Flat 27% without nny basic exemption imit.

Tax treatment/concessions in other nations

(I} Nostatutory aliowance/deduction in respect of house property income in Country X as well as

Countrv Y.

(i} Loss from firm can be set off against other business income in Country Y only (and not in

Country X).
L)

Agricultural income is exempt in Country X only {and notin Country Y].

Compute the net tax liability of Mr. Ram Prakash for the assessment year 2025-26 assuming that he

is paying tax under section 115BAC

Answer

Computation of total income of Mr. Ram Prakash
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Particulars | '
Income from house property o |
Rent received [% 2.5 lakhs +3 2.5 lakhs] 500,000
Less: Deduction /s 24(a) at 30% of MAY 1.50,000 3,50,000
Profits and gains of business or profession T
Own business income [T 2,80,000 (Country X) + T 3.40.000 (Country Y) 8,00,000
+ 3 1,80,000 (India))
Loss from partnership firm in Country X [T 1.2 lakh] and Country ¥ [% (2,50,000) 550,000
1.3 lakhs]
[Share of profit from foreign firm is not exempt, since the partnership s : I
not evidenced by an instrument Hence, loss can be set-off against
business income)
Capital pains J
Long-term capital gains on transfer of residential house in Delhi 37,00,000
ILu.:z;.e:: Exemption u/s 54 - Purchase of residential house in Dethi in jolnt *
nmiame with wife within twa yedrs from the date of transfer 25,00,000 |
Net long-term copital gains ?ﬂﬂﬂﬁ
Short-term capiral gaing on transfer of vacant site in Coumntry X 10.80,000| 22.80,000|
Income from ather sources '
Agricultural income in Country X and Country ¥ [T 3.4 lakhs + £ 18| 520,000 !
ks ;. |
Agricultural income from land situated in India lexempt ufs 10{1)] - 520,000
Gross Total Income _'_T,ﬂi,ﬂ_ﬂl]
Less: Deduction under Chapter VI-A: Section BOC - PPF |Not availahle as -
per section 1158AC) )
_‘Il'utnl Income . | B 7,00,000
Computation of net tax lability of Mr. Ram Prakash
Fﬁ;til-:u].ir:s o N B T |
Tom on 3 42,2 hﬁtl?ﬂ,Elng nun-agrl;:ulrurnl income i“E _E‘J_lnkhs} b agricultural income|
% 5.2 lakhs)
Tax on LTCG of * 12 lakhs@12.5% 1,500,000
Tix on other income of ¥ 30.2 Igkhs
Upta T 2,00,000 Nl
13,00,001 - T7,00,000 [Le, % 4,00,000 @53 20,000
T 7,00,001 ~ % 10,00,000 [i.e, % 3.00,000 @ 10%4| 30,000 |
110,060,001 = % 12,00,000 [Le, T 2,00,000 @ 15%) 30,0040
T12,00,001 - 3 15,00,000 fLe, 3 3,00,000 @ 204%] 60,000
T15,00,001 - % 30,20,000 [i.e, ] 15,20,000 @ J5%6) Sab 000 596,000
746,000
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(-] Taxon ¥ B.2 lakhs, being agricultural Income [¥ 5.2 lakhs] + Basic Exemption Limit 32,000
% 3 lakhs]
7,144,000
#idel: Health and education cesgs @4% 28,560
742,560
Indian rate of tax = 7,42,560 x 100/37,00,000 = 20.069%
Less: Rebate u/s 91 en income of Country X+ Country Y 348,223
Net Tax liability 3,94,337
3ot Tax liability (Rounded off) 3,904,340,
Computation of average rate of tax in Country X
Particulars [ 1
Gross rental rrgn:::i.}.a.ts"l.'rum commercial property [No deduction s allowed from this 2,50,000
in Country X]
Share income from partnership firm (loss) to be ignored
Business income 240,000
STCG from sale of vacant site 10,860,000
Agricultural income |Exempt in Couniry X] 4
Total income 1 16,10,000
Rates of tax in Country X
Upto 3 lakhs Nil -
30 6 lakhs 150 45,000
Above 6 lakhs 22% 2,22,200
: 2,67,200
Atﬁ!‘age rate of tax in Country X = 344‘3?.21'1!} X lﬂﬂfllﬁ.l 0,000 = 16596% J
Computation of Rebate u/s 91
o Particulars t
CountryX
Gross rental receipts form commercial property (3 25 lakhs - T 0.75 lakhs, being 1,75,000
0% of T 2.5 lakhs)
Share of logs from partnership firm (1,20,000)
Husiness income 280,000
STCG from sale of vacant site 10,80,000
Agricultural income [Not included in deubly taxed income as it is exempt in Country
A
Doubly Taxed Income (in Country X) 14,115,000
| Nouble Taxatlon Rellef at Indian rate of tax (20.069%) or rate of tax in Country E| 16.596%
| 16.596%]), whichever s lower
| Double Taxation Reliel = 16.596% of ? 14,15 lakhs = T 2,34, 833
I Country ¥
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(iross rental receipts from commercial property [T 2.5 lakhs (-} 30% of 3 2.5 lakhs) 1,75,000 !
Business income . 340,000
share of loss from partnership firm [1,30,000) |
Agricultural income 150,000
Doubly Taxed Income (in Country Y) i ?.ﬁ? IJE]_I] F
Rate of tax in Country ¥ - _EFﬁ.:EI_

Double Taxation Relief at Indian rate of tax (20,069%) or rate of tax in Country ¥ 20.069% | |
(27%), whichever is lower

Double Taxation Rellef = 20.069% of T5,65,000 = ¢ 1,13,390
Double Taxation Relief [Country X & Country ¥] =32,34.833 + % 1,13,390

3,48,223
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CHAPTER - 20

Residential Status and POEM
[]uestinn 1

Mr. Ajay is an Indian citizen and a member of the crew of a Mauritius bound Indian ship engaged In
carriage of passengers In International traffic departing lrom Mumbal port on 164 July, 2024. From
the following detalls for the P.Y.2024-25, determine the residential status of Mr. Ajay for AY.2025-
26, assuming that his stay in India in the last 4 previous years (preceding P.Y.2024-25) is 415 days
and last seven previous vears (preceding P.Y.2024-25] is 745 days:

Particalars | Date

Date entered into the Continuous Discharge Certilicate in respect of joining | 16% July, 2024
the ship by Mr. Ajay ,
Date entered into the Continuous Discharge Certificate in respect of signing | 19 January, 2025
off the ship by Mr. Alay

Answer

In this case, since Mr. Ajay is an Indiun citizen and leaving India during P.Y. 2024-25 us a member of
crew of an [ndian ship, he would be restdent in India, only if hestayed in India for 182 days or more.

The vovage is undertaken by an Indian ship engaged in carmiage of passengers in international traffie,
sripinating from a port in India (.2, the Mumbal port] and having its destination at a port outside
[ndia (Le, Mairitius port). Hence, the voyage is an eligible voyage for the purposes of sectlon 6(1).

Therefore, perlod beginning from 16® fuly, 2024 and ending on 19 January, 2025, being the dates
entered into the Continvous Discharge Certificate in respect of juining the ship and sipning off
from ship by Mv. Ajoy, an Indian citizen who is a member of crow of the ship, has to be excluded for
computing the period of his stay in India. Accordingly, 188 days [16031+3204+31+304+31+19] have
to be excluded from the period of his stay in India. Consequently, Mr. Ajav's period of stay In India
during the PY,2024-25 would be 177 days [ie, 365 days - 188 days). Since his period of stay in
India during the P.Y.2024-25 is less than 182 days, he is a non-resident for A.Y.2025-26.

Note - Since residential status of Mr. Ajay is nen-resident consequent to hls number of days of stay in
PY2024-25 being less than 182 days, his period of stay in earlier previous years become irrelevant

Question 2

Chris Gayle, a West Indies oricket player visits India for 102 days in every financlal year. This has
been his practice for the past 10 financial years.

[a} Find out his residential status for the AY. 2025-26.

{b]  Would your answer change if the above facts relate to Srinath, an Indlan citizen who resides in
West Indies and represents the West Indies ericket team?

{c]  What would be your answer if Srinath had visited India for 120 days instead of 102 days every
year, including P.Y.2024-257

§
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Answer

(2) Determination of Residential Status of Mr. Chris Gayle for the AY. 2025-26:

(b)

fc)

Period of stay during the P.Y, 2024-25 = 102 days
Lalculation of perlod of stay during 4 preceding previous years (102 x 4=408 days)

 py¥.2022-24 102 days

BY.2022-23 102 days

PY.2021-22 102 days

P.Y.2020-21 102 days
Total  408days |

Mr. Chris Gayle has been in India for a period of more than 60 days during P.Y. 2024-25 and for
a period of more than 365 days during the 4 immediately preceding previous vears. Therefore,
since he satisfies one of the basic conditions u/s 6(1), he 1s a resident for the AY, 2072526,

Computation of period of stay during 7 preceding previous years = 102 x 7=714 days

2023-24 102 days |
2022-23 102 days
2021-22 102 days
2020-21 102 days
2019-20 102 days
2018-19 102 days :
2017-18 102 days
Total . 714 days

Since his period of stay In India during the past 7 previous years is less than 730 days, he is a
not-ordinarily resident during the ALY, 2025-26. (See Note below)

Therefure, Mr. Chris Gayle is a resident but not ordinarily resident during the P.Y, 2024-25.

Note: An individual, not being an Indian citizen, would be not-ordinarily resident person il he
satisfies any one of the conditions specified under section 6(6], Le,

{f] [ such individual has been non-resident in India in any 9 out of the 10 previous years
preceding the relevant previous year, or

(ii}  If such incividual has during the 7 previous vears preceding the relevant previous year
been in India for a period of 729 days or less.

In this case, since Mr, Chris Gavle satlsfies condition (1), he is a not-ordinary resident.

IF the above facts relate to Mr, Srinath, an‘Indian citizen, who residing in West Indies, comes
on a visit to India, he would be treated as non-resident in India for previous year 2024-25,
irrespective of his total income (excluding income from foreign sources), since his stay in
India in the current financial year is, in any case, less than 120 days,

I this case, If My Srinath’s total income (excluding income from fureign sources) exceeds % 15
lakh, he would be treated as resident but not ordinarily resident in India for PY.2024-2 5,
since hig stay in India is 120 days in the P.Y.2024-25 and 480 days (Le, 120 days x 4 years) in
the immediately four preceding previous YEars.

BY CA ATUL AGARWAL [AIR-1)
AIRICA Career Institute (ACT)

Page 20.2

402

b




T

Non Resident Taxation
mﬂ
if his total income (excluding income from foreign sources) does not exceed T 15 lakh, he
would be treated as non-resident in India for the P.Y.2024-25, since his stay In Indla is less

than 162 days in the P.Y.2024-25.

Question 3

7 an American tourist, comes to India for the first time on june 17, 2024, He leaves India on
september 29, 2024, Determine his residential status for the assessment year 2025-26.

would your answer change if he is a person of Indian origin and his total income from Indian sources
for AY.2025-26 s T 16 lakhs?

Answer

previous year 2024-25; 105 [14+31431+29]
Previous year 2023-24: Nil

Previous year 2022-23: Nil

Previous year 2021-22: il

Previous year 2020-21: Nl

He is non-resident for assessment vear 2025-26 as he does not satisfy efther of the basic condltions.

Even If he is 4 person of Tndian origin whose total income from Indian sources exceeds Rs.15 lakhs,
he would still be a non-resident for AY.2025-26. For becaming a resident but not ordinarily resident,
he should have stayed in India for atleast.120 days in the previous year 2024-25 and 365 days in four
immediately preceding previous years, Since his stay in India in the P.Y.2024-25 is less than 120
days, he would be non-resident in India lor A.Y.202 -2,

Question 4

ABC lnc., a Swedish company headquartered at Stockholm, not having a permanent establishment in
Indid, has set up a linison office in Mumbai in compliance with REI guidelines to loolk afrer its day to
day business operations in India, spresd awarcness abaut the company's products and explore
further opportunities, The laison office talkes decisions relating to day Lo day routine operations and
performs support functions that are preparatory and suxiliary in nature. The significant management
and commerclal decisions are, however, in substance made by the Board of Directors at Sweden,
Determine the residentinl status of ABC Inc for the AY.2025-26.

Answer

Section 6{3) provide that a company would be residentin India in any previous year, if-
[} itisan Indian company: or

(ii) its place of effective management, n that year, i (n India

In this case, ABC Ing is a foreign company. Therelore, it would be regident in India only il its place of
effective management, in that year, 15 1n India.

Explanation to section 6(3) delipes “olace of effective management™ to meun a place where key

M
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management and commercial decisions that are necessary for the conduct of the business of an
entity as a whole are, in substance made. In the case of ABC Inc,, Its place of effective management
is not in India, since the significant management and commercial decisions are, in substance,
matle by the Board of Directors outside India in Sweden.

ABC Inc has only a liaison office in India through which it looles after [1s routine day to day business
operations In India. The place where decislons relating to day to day routine operations are taken

and support functions that are preparatory or auxiliary in nature are performed are not relevant In
determining the place of effective management,

Hence, ABC Inc., being a forelgn company 15 a non-resldent for AY.2025-26, since jis place of
effective management is outside India.

Question 5

ABC Lid, a software giant in India, set up a 100% subsidiary company by name SHD Inc. in
Switzerland. The subsidiary company, SHD Inc, is mainly engaged in the soltware services, hardware
services and data backup services in three different countries viz, Switzerkand, Sweden and India,
The following information is furnished by SHD Inc, for the year:

Particulars I In In
Switzerland | Sweden | |pdig
| Value of assets as per bools of account (T in L'r_nrus}l | 12 | 2 I
Mutnber of employees working (In thousands) 30 1 28
Pay roll expenditure (1 In crores) 4 26 | 54
Total aggregate income earned i T A0 crores

Other Information:

| Break up of total income:

1 24 croves derived from the transactions where purchases are made from sssociated
enterprises and sold td non-assoclated enterprises;

t 24 crores derived [rom the transactions where both purchases and sales are made from/to
assotiatled enterprises; '

16 crores derived from the transactions where purchases are made from non-associated
einterprises and sold w assoclated enterprives:

= U8 crores by way of Income from capital galns on trading of shares;
- T4 crores by way of interest from non-associated enterprises;
Il During the year, total 5 board meetings were held, 2 In Indla, 1 In Sweden and 2 in Switzerland,

Based on the above information, determine the residential status of SHD Inc., applying the provisions
of POEM for the AY.2025-26.

Answer

SHD Ine. a foreign company, would be resident In India in the PY. 2024-25, if its place of effective
management is in Indis in that year,
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par determining the POEM of SHD Inc, the impertant eriteria Is whether the company Is engaged In
griive husiness outside India or not. '

i company shall be said to be engaged (n "Active Business Outside India® [ABOL) for POEM, if

- the passive Incame is not more than 50% of its total Income; and

. leng than 508 of its total assets are situated in India; and

. iess than 50% of total number of employees are situated in Indis or are resident in India; and
the payroll expenses incurred on such employees is less than 50% of its total payroll expenditure.

HD Inc. would be regarded as a company engaged in active business outside India for POEM
purpose only if it satisfies all the four conditions cumulatively,

nuled

{'otal income of SHD Inc. is T80 erores,
Passive income Is the aggregate of, -

I} income from the transactions where both the purchase and sale of goods is from/to Its
associated enterprises Le, 3 24 crores; and

[ii] income by way of, inter alia, capital gains i.e, 3 8 crores and interest Le, T4 croney;
Passive Income of SHD Inc. is T 36 crores
Percentage of passive income to total income = ¥ 36 crore/ 3 80 crore x 100 = 45%

Singe passive income of SHD Inc. Le, 45% is not more than 50% of its total income, the first
condition is satisfied.

Condition 2: SHD Inc. shonld have less than 50% of its lotal assels siluated

Vitloe of total assets of SHD Inc. is T 60 crores [X 24 vrore + ¥ 12 crore + X 24 crore].

Vilue of total assers of SHD Inc in India is ¥ 24 crores

Percentage of assets situated In India to total assets = ¥ 24 crores/ 1 60 crores x 100= 40%

Since the value of assews ¢f SHD Inc situated in Indla is less than 50%: of its 1otal assets, the second
condition lor ABOI test Is satis{ied,

s 3] pss Lhan ole of thc
India or sheuld be resident in India
Number of employees working i India is 20,000,

Total number of employees of SHD Inc. is 68,000 [30,000+ 10,000+ 28,0001,

Percentage of employees working in India to total number of emplayess i= 2000 x 100/68,000 =
11.176%

Since employees of SHD Inc. working in India are less than 50% of its total emplayees, the third
condition for ABOI test is satisfied.

neurred on employees situated [n_lndia or resident in
bl i

T i
LVANIRY RRES JL 'S 100

[ndia s
Payroll expenditure on employees in Indin is T 540 crores

total paveoll expenditure of SHD Inc. ds 2 12 crores [4.0 crore + 2.6 crore + 5.4 crove].
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Percentage of payroll expenditure on employees in India to total payroll expenditure is ¥ 54
trores/ 12 crores x 100 = 45%

Since payroll expenditure on employees of SHD Inc. in India is less than S0% of Its toral payrn|
expenditure, the fourth condition for ABOI test is satisfied.

Since SHD Inc. satisfles all the ahove four conditions cumulatively, SHD Ine. has passed the Active
Business Outside India (ABOI) test,

Determination of POEM of SHD Inc.

POEM of a company engaged In active business outside India shall be presumed to be outside India, if
the majarity of the board meetings are held outside India

Since SHD Inc. is engaged In active business outside India and majority of its hoard meetings i.e., 3
out of 5, were held outside India, POEM of SHD Inc. would be outside India,

Therefore, SHD Inc. would he non-resident in India for the Y, 2024-2 5.

Question 6

singtel Ltd, Is a company incorporated in Singapore and 55% of its shares are held by Godavani (1)

Ltd,, an Indian company. Singtel Ltd. has Its presence in India also. The details redating to Singtel Lid,
for the vear, are as under:

| Particulars | | ludia _angnpnrc_
Pixed dssers at dﬁlrurimﬁ \'FL“E'; for tax | p?puzﬁi’ mEn.lr':] N 120 | Tm )
Intangible assets (T in crores) 50 200
Dther assets (value as per books of aceount] (¥ in crores) 40 120
Income from trading operations (T In crores) i 25 50
The above figure includes; :
(i) | Income from transactions whire purchases are [rom associated 2 4
enterprises
(i) Income from transactions where sales are to associated enterprises 3 5
(i) Income from transactions where bath purchaseés and sales are 5 il
from /to associated enterprises
Interest and dividend from investmonts (% in croves) 20 15
Number of emplovees [ Residents in respective co untries) 7 S0
I'ﬂjnn_n Expenses on employees (¥ In crores) B g 12

Determine the residential status of singtel Lrd. for AY.2025-26, if during the year, eight board
meetings were held - 3in India and 5 in Singapore,

Answer

The residential status of a torelgn company s determined on the basis of place of effective
manigement { FOEM) of the com pany.

For determining the POEM of a foreign company, the important criteria is whether the company s
engaged in active business outside Indla or not,
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A company shall be said to be engaged |n "Active Business Outside India” (ABOT) for POEM, IF
. the passive Income |s not more than 50% of its total income; and
less than 50% of its total assets are situated in India; and
Jess than 50U of total number of emplayees are situated in India or are resident in India; and
. the payroll expenses incurred on such employees is less than 50% of its total payroll expenditure.

sinptel Led. shall be regarded as a company engaged in active business outside India for POEM
purpose only If It satisfies all the four conditions cumulatively,

Total income of Singtel Ltd. is ® 110 crores [(% 25 crores + ¥ 50 crores) + (320 crores + 115 crores)]
Passive income is the aggregate of, -

(i) income from the transactions where both the purchase and sale of goods is from/to its
associated enterprises; and

(ti]  income by way of royalty, dividend, capital gains, interest or rental income;
Passive Income of Singtel Lt is T 50 crores, being sum total of

(] %15 crores, income from transactions where both purchases and sales are from/to assoclated
enterprises (T 5 crores in Indin and ¥ 10 crores in Singapore)

{ii] % 35 crores, being interest and dividend from investment (T 20 crores in India and ¥ 15 crores
in Singapory)

Percentage of passive income to total income = 50 crove/ 3110 crore x 100 = 45.45%

Sinee passive Income of Singtel Lid, is 45.45%, which is not more than 50% of its total income, the

first condition is satlstiod.
Sﬂﬂdiﬂyﬂwwﬁmﬂmmw

Value of total assets of Singtel Ltd. is T 610 croves [T 210 crores, In India + 3400 crores, in Singapore|
Value of total assets &f Singtel Ltd. in Indiais 3 210 crores
Percentage af assets situated in India to total assets = T210 crores/3 610 crores x 100 = 34.43%

Since the value of assets of Sinptel Ltd, situated in India is less than 504 of its total assets, the
second condition for ABOI test is satisfied.

Condition 3: Less than 50% of the wtal pumber of emplayees of Singtel Ltd, should be situated
in India or should be resident in India

Number of employees situated in India or are resident In India is 70 Total number of employees of
Singtel Ltd. is 160 [70 + 90)

Percentage of employees situated in India or are resident in India to total number of emplovees s
| 707160 % 100 = 43.75%

Since employees situated in India or are residents in India of Singtel Ltd. are less than 50% of its total
employecs, the third condition for ABOI test is satisfied,

India should be less than 50% of its total payroll expenditure
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Payroll expenses on em ployees employed In and resident of India =% 8 crores. Total payroll expenses
=120 crores (18 crores + 12 crores)

Percentage of payroll expenses of employees situated in India or are resldent in India to the total
payroll expenses = 8 x 100/20 = 40u%

since the payroll expenses inciirred un employees situated in India or resident in India I5 less than
50% of its total payroll expenditure, the fourth condition for ABOI test s also satisfied,

Thus, since Singtel Ltd, has sitisfied ill the four conditions, the company would be said to be cngaged
in “active business outside India”,

POEM of a company engaged ln active business outside India shall be presumed to be outside Ind ia, if
the majority of the board meetings are held outside India,

Sinee Singtel Ltd. is engaged In active business outside India and majority of its board meetings
L.e, 5 out of 8, were held outside India, POEM of Singtel Ltd. would be outside India,

Therefore, Singtel Ltd, would he non-resident in India for the P.Y. 2024-25.

Question 7

lohn Butler Tox. Inc, is a company incorporated In Colombo, Sri Lanka. 60% of its shares are held b vi
Pvi Ltd, a domestie company. John Butler Tex. Inc. has its presence In Indla also, The data relating to

Tehn Bugler Tex: Ine, are as under

o o N Particulars Indla | SriLapka |
Fixed ;.5;'5 At depreciated values for tax purpnses J:i in crores) 90 0
Intangible assets (1 in crores) 40 1RO
Uther assels (T in crores) 1 30 90

I Incoime from trading opersations (T in crores) 15 42
[ncome from investments (X In eroves) 0 13
Number of employees [Restdents in respective countries) 0 LT S

For POEM purposes, state whether,
) The company shall be said to be engaged in"active business outside India’

(i) Because of inereased operations in Indig, more manpower s needed. 30 mare employees may
be required in this rigard. The company can either tale these employees directly in its roll or
an outsource the incregsed Operation to an external agency which will engage the 15
emplovees in its roll and finish the work for the company, Which cholee will be betyer?

Noter If for any test, average fgures are needed, the Same may be Ignored and the data as Elven
above to the applicant m ay be used.

Answer

(i) For detzrmining the POEM of 3 company, the important criterin s whether
engaged In actlve business outside India or nat.

A company shall be said to be en Baged in “Active Business Dutside In dia” (ABOT) for POEM, if
= the passive income is not more than 50% of its total income; and

the company is
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lass than 50% of its tola] aysets are situated in India; and
less than 50% of wotal number of employees are situated in India or resident in India; and

the payroll expenses incurred on such employees is jess than 50% of its total payroll
uxpenditure,
Julin Butler Tex. Inc. shall be regarded as a company engaged in active business putside India
for POEM purpose only if it satisfies all the four conditions cumulatively.
Condit
L total iIncome
Votal income of John Butler Tex. Inc. is ¥ 100 crores [( 15 crores + 3 30 crores) + [ 42 crores
v 13 crores)]

Fassive invome is the aggregate of, -

(i) Income from the transactions where both the purchase and sale of poods s from/to its
assoclated enterprises; and

[li] income by way of rovalty, dividend, capital gains, interest or rental Income;

Fasswe Income of John Butler Tex. Inc. is ¥ 43 crores, being income from investment of T 30
Croves in India and T 13 crores in Sr Lanka

Percentapge of passive income 1o total income = 1 44 crore/% 100 crore x 100 =43%

since passlve income of John Butler Tex. Ine is 43% Le, 15 not more than 50% of its tota)
incoine, the first condition is satisfled.

(ondition Z; John Butler Tex. Inc. should have less than 50% ofits total assets sitnated in
India

Value of total assets of John Butler Tex. Inc is ¥ 500 crores [ 160 crores, n India + ¢ 340
croves, In Sri Lanka .

Valus of total assets of John Butler Tex. Inc. In India is 3 160 crores.

Percontage of assets situated in India tw total asgets = T 160 crores /T 500 crores x 100 = 32%

Since the value of assets of John Butler Tex. Inc. situated in India is less than 50% of its total
assets, the second condition for ABOI test is satisfied.

Condition 3: Less than 50% of the total number of employees of loln Buller Tex, Inc,
should be situated in India or should be resident in India

Number of employees sltuated In Indla or are resicdent in India Is 40 Total number of
eaployees of John Butler Tex, Inc. is 100 [40 + 60

Percentage ol employees situated in India or are resident in India to total number of employees
15 40/ 100 x 100 = 40%,

Since employees situated in India or are residents in India of John Butler Tex. Inc. are less than
S04 of its total employees, the third condition for ABOI test is satisfied.

dia should I 0% of its

Since the information pertalning to payroll expenditure of employess situated In India and
gituated outside India is not given in the guestion it is assumed that the condition pertaining to
, 1
e —— e e S e
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payroll expenditure is also satisfied by John Butler Tex. [ne,

Thus, since the John Butler Tex, Inc, has satisfied all the four conditions, the company weuld
be said to be engaged in "active business outside India”,

Note - Since the information pertaining to payroll expenditure of emplovees situated in India
and situated outside India Is not given in the question it is also possible w assume that the
condition pertaining to payroll expenditure is not satisfied by juhin Butler Tex. Inc.

In such case, the company would not be said to be engaged in "active business putside India”,

sinee John Butler Tex. Inc. has not satisfied one of condition i.&, payroll expenditure out of the
specified four conditions.

(i) Option 1: 30 more employees employed in India for the inereased operations

In case John Butler Tex. Ine. employed 30 more emplayees in India, then Percentage of

employees <ituated in India or are resident in India to total number of employees would be
70/130 x 100 =53.85%,

In such a case, one of the four conditions would nat be salistied and therefore, John Butler Tex
[t would not be considered to be engaged in ABOL

it may be noted that place of effective management of 4 company passing the ABO! test would
be presumed to be outside India, if majority of the board meetings arc held outside [ndia.
Consequently, global income ul comppany would nut be subject to Lax in India, However, such a
presumption eannet be made if the company does not fulfil any of the four comlitions for AROT

Option Z: Increased operations antsourced to external ageney which will get the work
done by engaging 15 employees in India

Fur the purpose of ABOI, employess shall include persons, who though not employed directiy
By the company, perform tasks similar to those performed by the employoees,

Thus; 15 employees engaged by external agency have also to be inclided while determining
the percentage of employvees sitwated in India or areresident In Indiy to the total number of
employees,

I such a case, the pun;:sn{'ugr: of employees situated In India or are resident in India to total
number of employess would be 55/115 % 100 = 47.83%

In such a case, John Butler would continue ta satisfy the four conditions for ABOL Thus, it
would be better to outsource the increased operation to an external agency.

Scope of Tatal Income

Question 8

Peeyush, returned to India on 12 June, 2024 for permanently residing in India after o stay of about
20 years in LLK, provides the sources of his various incomes and sesks your apinion to know about
his liability to income tax thereom in India in assessment year 2025-26 assuming that be has
exercised the option o shift out of the default tax regime under soction 1 15BAC:

(1) Income of rent of the flat in London which was deposited in a bank there. The flat was BEVER on
rent by him after his return to India since July, 2024,
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(i) Dividends on the shares of three German Companies which are being collected in a bank

account in London. He proposes to keep the dividend on shares in London with the permissian
of the Reserve Bank of India.

(] He has got two sons, one of whom is of 12 years and other 19 years. Both his sons are staying
in Landon and not returning to India with him Each of his sons is having income of 3 75,000 in
UK in forsipn currency (not received in India) and of T 20,000 in India.

(v} During the preceding accounting year when he was a non-resident, he had sold 1000 shiares
which were acquired by him in British Pound Sterling and the sale proceeds were repatriated.
The profit in ter'ms of British Pound Sterling on sale of these 1000 shares was 175% of the cost
at % 37 500 while in terms of Indian Rupee it was 3 50,000, '

Answer

Peeyush returned to India on 12 June 2024 for permanently residing in India after staying in UK for
20 years. During the P.Y.2024-25, he stays in India for 293 days. Since he has staved in India for a
period of 182 days or more, he would be a resident in India for the AY.2025-26. However, he would
be a restdent but not ordinarily resident, assuming that he was a non-resident in nine out of ten
previous years preceding P.Y.2024-25 and his stay in Indla during the seven previous years 15 less
than 730 days. The residential status of Paeyush for AY.2025-26 Is, therefore, Resident but Not
Ordinarily Resident.

As per section 5(1), only income which is received/deemed to be recelved faccrued ar arisenf
desmed to accrue or arise in India is taxable in case of 2 Resident hut not Ordinarily Resident. Income
which accrues or arlses outslde Indla shall not be included in his total income, unless It is derived
from a business controlled in, or a profession set up in, India,

(i)  Rental income from a Aat in London which tvas deposited in a barlk there shall not be taxable
in the case of a resident but not ordinartly resident, since both the accrual and receipt of
income are outside India

(i) Dividends from shares of three German Companics, rollected in a bank account in London,
would also not be taxable in the case of a resident but not ordinarily resident since both the
acerual and receipt of Income are outsiide [ndi

(it} As per section 64(1A), all income accruing or arising to a minor child is includible in the bhands
af the parent, after providing for deduction of 2 1,500 per child under section 1U{34].

Accordingly, income of 2 20,000 aceruing to his minor son, aged 12 years, in India is
includible in the income of Peeyush, after providing deduction of  1,500. Therefore,
¥18,500 is includible in the income of Peeyush. Income accruing ta the minor child outside
India {which is also received outside India] is not includible in the income of Peeyush

since the other son Is major, his income is not includible in the income of Peeyush,

(iv) Repatriation of sale proceeds of 1100 shares sold in the preceding accounting year, whon
Pesyush was a non-resident, 1s not taxable since it is not the income of the P.Y.2023-25,

Consequently, only the income Includible under section 64[1A] would form part of the total income
of Mr. Peeyush. Since his total income (Lo, 2 18,500) Is less than the basic exemption limit, there
would be no liability to income-tax for AY 2025-26.

W
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(Juestion 9 |

Compute the total income in the hands of an individual, aged 55 years, being a resident and
erdinarily resident, resident but not ordinarily resident, snd non-resident:

___ - Particulars o Amount (T) |
Interest on UK Development Bonds, 50% of Intersst recelved in India 10,000
Income from a business in Chennal (50% is recelved in India) 20,000 |
Short term capital gains on sale of shares of an Indian company received in London 20,000
Uividend from British company received in London 5,000 |
| Long term capital gains on sale of plant at Germany, 504 of profits are received in 40,000 |
| India '
Income earned from business in Germany which is controlled from Delhi (1 40,000 70,000

ts received in India)

Profits from a business in Delhi but managed entirely from London 15,000
Income from bouse property In London deposited in an Indian Bank at London, 50,000
hrought to India (Computed)

Interest on debentures in an Indian company received In London 12,000

| Fees for technical services rendered it India but received in London 1000

| Prafits from 3 business in Bom bay manapged from Londan ' 26,000

| Pension fur services readered in India but received in Burma 4,400
[ncome from property situated in Pakistan, received there 16,100

Fast foreign untaved [ncome brought to India durlng the pPrevious year 5,000
Income from agricultural Jand in Nepal received there and then brought Lo India 18,000 ']
Income from profession in Kenya which was set up i India, received thers byt 5000

spent in India .

| Gilft received on the oceaslon of his wedding - 20,000
Interest on savings hank depaosit in State Bank of India - 12,000

Income from a business m Russia, controlled from Russia 20,000

| Dividend [rom Reliance Petrolewum Limited, an Indian Company 5,000

| Agricultural income from a land in Rajasthan ; 15,000
Answer

Computation of total income
Particulars Resident Resident | Non-
sl but not resident
ordinarily | ordinarily 1
resident | resident
1 1

Interest on UK Ileua:tupn%t Bonds, 50% of interest | 10,000 3000 5,000 |
received in India

Income from business in Chenna (50% received jy india) 20,000 20,000 20,000
W
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Shart term capital gains on sale of shares of an [ndian
on oy received in London

fividend from British company received in London

(ong term capital galn on sale of plant at Germany, 50% of
profits are received in India

| Income earned from business In Germany which s
controlled from Delhl, out of which % 40,000 is received in
! Indin

ofite [rom a business in Delhi but managed entirely
irom London

ineome from property in London deposited in a Hank at
Landon, later on remitted to India
' Interest on debentures in an Indian company received in
Landon
Veos (o technlcal services rendered in Indla but received
in Londan
Profits from a business in Bombay managed from London

Hurma !

income from property situated in Pakistan, received there
Fast foreign untaxed income brought te India during the
rrevious year

ncome from agricultural land in Nepal received there and
then brought to India

Irelia, recelved there but spent in India
{iift received on the occasion of his wedding [not taxable]
Interest on savings bank deposit in State Bank of [ndia
lnoome from a business in Russia, controlled from Russia
Mvidend from Relinnce Petroleum Limited, an Indian
Lompany
Serfouliurml neome from a land in Rajasthan [Exempt
under section 10[1]]
:tiross Total Income
.I Less: Deduction under section BOTTA
[Interest on savings bank account subject to a
maximum of 3 10,0400]
Loial Income

Fenston for services rendered in Indla but  received in

litoine from profession in Kenya which was set up in |.

20,000

5000
40,0400

70,000

15,000
50,000
12,000

8,000

26,000
4,000

16,000

18,000
5,000
12,000

20,000
5,000

3,56,000

10,000

346,000

20,000

20,000

70,000

15,000

12,000
&,000

26,000
4,000

G400

12,000

2,000

L2

2,22,000

10,000

2,12,000
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20,000

20,000

40,000

15,000

12,000
B,000

26,000
4,000

12,004

5,000

187,000

10,000

1,77.000
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Question 10
Significant economic presence of a non-resident in India shall also constitute business connectlon in
India. Explain,

Answer

Significant economic presence of o non-resident in Indla shall also constitute business connection In
India. Slgnificant economic presence means

* Transaction in respect of any goods, services or property carried out by a non-resident with
any person in India including provision of download of data or software in India, if aggregate of
payments arising from such transaction/transactions during previous year exceed % 2 crores; or

¢ systematic and continuous soliciting of business activities or engaging in interaction with
atleast 3 lakhs users in India.

Question 11
|, & citizen of lndia, employed In the Indlan Embassy at Tokyo, Japan. He received salary and

allowanees at Tokyo from the Government of India for services rendered by him in Tokyo. Resides,

he was allowed perquisites by the Government. He is a non-resident for the assessment vear 2025-
£6. Examine the taxability of satary, allowances and perquisites in the hands of 1.

Answer

As per section 9(1) (i), salaries payable by the Government to a citizen of India for services rendered
outside India shall be deemed to acerue or arise in India. As such, salary recelved by | s chargeable
to tax, even though he was a non-resident for ALY, 2025-26.

As per section 10(7), all allowances or perquisites paid or allowed as such outside Indio by the
liovernment to a citizen of India for rendering services outsids India is exempt fram tax. Therelore,
the allowances and perquisites received by | are exempt as per section 10(7),

Question 12

Mr. David, a citizen of India, serving In the Ministey of External Affairs in India, was transterred to
Indian Embassy In Canada on 31.03.2024. He did not vigit India any time during the previous year
2024-25, He has received the following income for the Financial Year 2024-25:

S.No. ' Particulars N 7
t (i Salary (Computed) | 5,00,000
[ii) | Forelgn Allowance 400,000
(iii} | Interest on fixed deposit fram bank in India N L0000
(] | Income from agnculure in Country X 200,000
(v] | Income from house property in Country X 250,000
- —
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Compute his gross total income for Assessment Year 2025-26.

Answer

As per section 6(1), Mr. David is a non-resident for the AY. 2025-26, since he was nol present in
India at any time during the previous year 2024-25,

As per section 5(2), a non-resident is chargeable to tax in India only in respect of following Incomes:
(1} Income received or deemoed to be received in India; and
(1) Income accruing orarising or deemed to accrue or arlse in India

0 view of the above provisions, income from agriculture in Country X and income from house
property in Country X would not be chargeable to tax in the hands of David, assuming that the same
were recejved in Country X,

Income from ‘Salaries’ payable by the Government to a citizen of India for services rendered cutside
liedia is deemed to accrue or arise In India as per section 9(1]}(1ii), Hence, such income is taxable in
the hands of Mr. David, even though he |5 a non-resident. However, allowances or perquisites paid
ot allowed as such outside India by the Government to a citizen of India for rendering service outside
India is exempt under section 10{7), Hencs, foreign allowance of ¥ 4,00,000 is exempt u/s 10(7),

Gross Total Income of Mr, David

Particulars B

Salaries ’ 500,000
Incame {rom other sources (Interest on fixed deposit in India) 1,000,004 |
Gross Total Income 6,00,000

(Juestion 13

Mr. A, a citizen of India, left for USA for the purposes of employment on 1.5.2024. He has not visited
Indiz thereafter, Mr. A borrows money from his friend Mr. 8, who also left India for employment
purpose ane week before Mr, A's departure, to the extent of ® 10 lakhs and buys shares in X Ltd,, an
Indian company. Discass the mxabllity of the interest charged @10% In B's hands whore the same
has heen recetved in New York

Answer

An individual Is said to be resident in India in any previous year, it he -
(1) has been in India during that year for & total period of 182 days or more, or

(i) has heen in India during the four years immediately preceding that year for a total period of
365 days or more and has been in India for at least 60 days in that year,

[ the case of an Indian citizen leaving India for the purposes of employment outside India during the
previous vear, the period of stay doring the previous vear in condition (i) above, to qualify as o
resident, would be 182 days instesd of 66 days,

In this case, Mr. A |5 an Indian citizen who left India for employment outside India on 01052024, Mr,
A bis been n India enly from 14,2024 to 01.05:2024 Le. for 31 days. Since his stay in India during

RY CA ATUL AGARWAL (AIR-1)
AIR1CA Career Institute (ACT)
Page 20.15

505




_ Non Resident Taxation

the previous vear 2024-25 is only 31 days, he does not satisfy the minfmum eriterion of 182 days
stay in India for being a resident. Hence, his residential status for ALY, 2025-26 (s Non-Resident. Mr,
B, who left Indin one week before A's departure, is also a non-resident for the same reasons.

Section 9(1)(v) provides that income by way of interest payable by a non-resident in respect of any
debt incurred, or moneys borrowed and used, for the purposes of a business or profession carried on
by such person in India shall be deemed to accrue or arise in India,

Therefore, interest payable by a non-resident in respect of any debt incurred, or moneys borrowed
and used, for the purpose of making or earning any Income from any source other than a buslness or
profession carried on by him in India, shall not be deemed to acerve or arise in indla, Therefore,
interest payable by Mr. A on money borrowed from Mr. B 1o invest in shares of an Indian
company shall not be deemed to acerue or arise in India and hence, Is not taxable in India in the
hands of Mr. B.

(Question 14
State with reasons whether the following transactions are subject to tax as deemed Income.

(1} XYZ LWd. is a broadcaster of News Channel in India. It had made payments to a Malaysian

company having no PE in India for downlinking Televisiun Channals into India and
international footprint through a channel.

[#)  Mr. A, a forelgn citizen and a diamond merchant from US, has earned (ncome of 10 crores
from display of uncut and unassorted dismonds fn the Bharat Diptmond Bourse, a notified
spectal zone in Surat. .

Answer

(])  As per section 9[1)(wi){b), any income by way of royalty payable by a person who Is a resident
wauld be deemed to acerue or arise in India in the hands of the reclpient, sxcept where the
royalty is payable in respect of any right, property or information or services utilised for the
purpnses of business or profession carried on by such person outside India or for the purposes
of making or earning any income from any source outside India

section 9(1](vi] defines “royalty” to mean consideration for the transfer of any right in respect
of, inter alia, & process. Explanation 6 to section MN1Mvi) clarifies thar “process” includes
transmission by satellite (Including conversion for down-tinkin g of any signal).

Accordingly, the payment made by XY Ltd., a resident in India {since itis an Indian company),
for downlinking television channels into Indla and international footprint through the
channel, would constitute "royalty”,

Such royalty income would be deemed to accrue or arise in India in the hands of the

Malaysian company not having a PE in India, since it is paid by XYZ Ltd, a company resident in
India in relation to its business in India.

(i) As persection 9(1)(i)(e). in the case of 2 foreign company engaged in the business of mining
of diamonds, no income shall be deemed to accrue or arise in India to it through or from

the activities which are confined to display of uncut and unassorted diamonds in any
notified special zone,

h BY CA ATUL AGARWAL (AIR-1)

AIR1CA Career Institute {ACT)
Page 20.16

206

_- —




Non Resident Taxation
ﬂ
Since this benefit Is available only In case of i foreign company engaged In the business of
mining of diamonds, Mr. A, a foreign citizen and a diamond merchant from Us, cannot avail

of such benefit.

The Income of ® 10 erores from display of uncut and unassorted diamonds would, acco reingly,
he deemed Lo accrue or arise in the hands of Mr. A by virtue of business connection in India.

(Question 15

Atlant Italy, a company incorporated in France, was engaged in manufacture, trude and supply
equipment and services for GSM Cellular Radio Telephones Systems. It supplied hardware and
software to various entities (n India. Software licensed by assessee embodied the process which s
required to control and manage the specific set of activities involved (n the business use of its
customers, and also made available to its customers, who used |t to carry out their business activities.
The Assessing Officer contentad that the consideration for supply of software embedded in hardware
Is ‘rovalty” under section 9(1)(vi]

Fxamine the correctness of the action of the Assessing Officer assuming that the software that was
luaded on the hardware and embedded in the system does not have any Independent existence.

Answer

The lssue under consideration in this case is whether consideration for supply of sofiware enfbedded
in hardware would tanmtamount to "royalty’ for attracting deemed acerual of income under sectlon
(1) (vi). N

As per section 9(1)(vi), Income by way of royalty payable by a person who is & resident in India
_ would he desmed to acorue or arise in lndia. However, where it is payable for the transfer of any
right or the use of any property 6r Infermation or for the utilization of services for the purposes of a
business or profession carried on by such person outside India or for the purposes of making or
earning any income from any sotrce outside India, the amount payable by way royalty would not be
deemed to accrue or arise in India, in the hands of non-resident.

For this purpose, ‘rovalty’ includes transfer of all or any right for use or right to use & computer
saftware irrespective of the medium through which such right Is transferred,

The facts of the case are similar Lo the facts in CIT v. Aleatel Locent Canada (2015) 372 ITR 476,
wherein the above issue came up before the Delhi High Cowrt, The Court observed that the software
supply 1= an integral part of GSM mobile telephone system and is used by the cellular eperators for
providing cellular services to its customers. Where payment is made for ha rdwire in which the
software is embedded and the software does not have independent functional existence, no
amount could be attributed as ‘royalty’ for software in terms of section (1]t

In this case, since the software that was leaded on the hardware and embedded In the system does
not have any independent existence, there could not be any independent use of such software.
Therefore, the rationale of the Delhi High Court ruling can be applied to the case on hand,
Accordingly, the action of the Assessing Officer in treating the consideration for supply of software
embedded In hardware as royvalty under section 9{1](vi) is not correct.

’ e ———— e e —
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Question 16

Miss Vivitha pald a sum of 5000 USD to Mr. Kulasekhara, a management consultant practising In
Colombo, specializing in project financing. The payment was made [n Colombo, Mr. Kulnsekhara is 3
non-resident. The consultancy is related to a profect in India with possible Ceyvionese collaboration,
Is this payment chargeable to tax in India in the hands of Mr. Kulasekhara?

Answer

A non-resident is chargeable to tax in respect of income received outside Indig only If such incoma
accrues orarises oris deemed to accrue or artse to him in India.

The Income deemed to acerue or arise In Indla under section 9 comprises, inter alia, income by way
of fees for technical services, which includes any consideration for rendering of any managerial,
technical or consultancy services. Therefore, payment to a management consultant relating to
project inancing is covered within the scope of “fees for technical services”,

The Explanation below seetion 9(2) clarifies that incume by way of, inter alia, fees for technical
services, [rom services utilized in India would be deemed to accrue or arise In India in case of 2 non-
residanl and be included in his total Income, whether or not such sérvices were rendered in Indin or
whether or not the non-resident has a residence or place of business or business conpectlon In India,

In the Instant case, since services were utilized in India, payment received by Mr. Kulasekhara, a

non-resident, in Colombe ls chargeable ta tax in his hands in lodia, as it is deemed to accrue or arise
in India

Question 17

1 Limited, n company incorporated in Australia has entered into an agreement with KK Limited, an
[ndian company for rendering technteal services to the latter for setting up a fertilizer plant in Orissa,
As per the agreement, || Limited rendered both off-shore services and an-shore services to KK
Limited at fee of T 1 erore and ¥ 1.5 crare, respectively. |] Limited is of the view that it is not liahle to
tax In Indla in respect of fee of 2 1 crore as it is for rendering services outside India. Discuss the
correctness of the view of |] Limited,

Answer

The Explanation below section 9(2) clarifies that income by way of fees for technical services from
services utilized in India would be desmed to accrue or arise in India s A1) (vii] i case of a non-
resident and be incladed in his total income, whether or fiot such services were rendered in India,

Int this case, the technical services rendered by the foreign company, JJ Ltd,, were for setting upa
fertilizer plant in Orissa. Therefors, the services were utilized in India, Conseguently, as per the
Explanation below section 9(2), the fee of ¥ 2.5 erore for technical servives rendered by | Ltd, {both

atf-shore and an-shore services) to KK Ltd. is deemed to accrue or arise in India and includible in
the total income of ) Lud,

Therefore, the view of |} Ltd. that it is not liable to 1ax in India in respect of fee of 2 1 crore [as It is
for rendering services outside India) is not correct
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quesllun 18

M/s ABC Inc, a company incorporated in Kores, entered Into an agreement with XYZ Lud,, an Indian
company, for providing assistance to the latter in setting-up a power plant In Gujarat The scope of
work Includes -

() offshore services in the nature of drawing and design of Electrical and networking work; and
(if) omshore services in respect of installation of such machinery.

rhe consideration for aforesaid scope of work was agreed to be T 3 crores for offshore services and
7 crares for onshore services. The consideration was discharged as under:

« 13 crores, in respect of offshore services, was paid in ARBC's bank account in Korea on 1 July
2024

o 68 debentures for § 2 croves were issued on 1 September, 2024 in consideration for anshore
services.

Discuss tax implications in India in respect of above tronsactions in the hands of M/s ABC Inc. under

the provisions of the Act for AY. 2025-26. For the purpose of your answer, you may Gssume that
activities of ABC Inc. do not constitute any business gonnection in India.

lgnore the provisions of tax treaty and DTAA

Answer

Payment for offshore services In the oature of drawing and design of Electrical and
networking work:

In this case, ¥ 3 crorves, being the consideration towards. offshore services of drawings and designs
are o the nature of fee for technical services.

Income by fees for technical services payable by 2 resident in India for the purpose of business or
profession carpied vn ln Tndia is decmed to accrue or arise In India under section 9(1)(vil), whether
or not the non-resident has a residence; or place of business; or business conmection in india; or
whether or not the non-resident has rendered services in India,

Therefore, in the present case, even If drawing and design services are offshore services provided by
M/s ABC Inc, a Korean company, the consideration of ¥ 3 crore payahle by XYZ Ltd. would bye
deemed to acerue or arise in India since it is for setting up a power plant in India. Hence, the
consideration would be chargeable to tax m India.

Payment for onshore service in respect of Installation of such machinery:

* %2 crores, being the value of debentures issued by an XYZ Ltd,, an Indian company in consider ation
of providing technical services e, onshore services for installation of machimery [or setting up a
power plant in Gojarat, Is in the nature of fee for technical services and would be deemed to
accrue or arise in India to M /s ABC Ine. under section 90 1)(vil). Hence, It is taxable in India,

Payment of interest on debentures of ABC Lud:

As per section 9(1)(v), income by way of interest pavable by a person who is a resident of India is
deatmed to acerue or arise in India except where the interest is payable for debt incurred or maney
horrowed and used for the purpose of business carried on outside Indja and for making or earning
any income from any source outside India
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Therefors, interest income of ¥ 7 lakhs (X 2 crores x 6% x 7/12) from debentures of AYZ L, an ]

Indian company is deemed to accrue or arise in India in the hands of M/s ABC Inc. by virtue of
section 9(1)(v). Hence, it is taxable In India,

Question 19

Examine with reasons whether the following transactions attract income-tax in India, in the hands of
récipients under section 9 of Income-tax Act, 1961

(1} A non-resident German company, which did not have a permanent establishment in India,
entered inlo an agreement for execution of electrical work in India, Separate payments were
made towards drawings & desipns, which wera described as "Engineering Fee". The assessee
contended that such business profits should be taxable in Germany as there is no husipsce
connection within the meaning of section H1)1) of the Income-tax Act, 1961

() A firm of solicitors in Mumbai engaged a barrister in UK for arguing a case before Supreme
Court of India. A payment of 5000 pounds was made as per terms of professional engagement,

Liil} Amount paid by Government of ndla for use of a patent developed by Mr. A, who Is a non-
resident.

[iv) Sai Eﬁgineering. A non-resident foreign compan ¥ entered into a collabaration dgreement with
an Indian Company dnd was in receipt uf Interest on 8% (lebentures for T 20 lakhs, issued by

Indian Company, in consideration of providing technical know-how utilised in jts businees in
Mumbal during the Vear,

Answer

(i)  Fees for technical services is tayahle under section 9(1)(vii), In this case, the separate
payments made towards drawings snd deslgns (described as “englneering fee") are in the
nature of fee for technical services and, there fore, it is taxahle in India by virtue of séction
(1) (vif}, since the services are utilized fur execution of electrical work in India,

AS per Explanation to section 9, where ncome is degmed to accrue or ariss in India u/s
9(1)(wi}. such income shall be included in total income of the non-resident German Company,
regardiess of whether it has a residence or place of business or business connection in India,

(i) As persection 1 1)(i), all income AtCriing or anising, whether directly or indirectly, through or
from any husiness connestion in India i deemed to accrue or arise In India,

In this case, there was a professional con nection between the firm of solicitors in Mumbai mnd
the barrister in UK. The expression "businece” includes not only trade and manufacture: it
includes, within its scope, “profession” as well. Therefore, the existence of professional
comnection amounts to existence of "business cennection” under section (1)1}, It was 50 held
by the Supreme Court in Barendra Pracad Roy v, ITO (1981) 129 IR 205,

Hence, the amount of 5000 pounds puid to the barrister in UK as per the terms of the
professional engagement constitutes income which is deemed to accrue or arise in India
under section 9(1)(i). Hence, it is taxable in India.

i) As per section 9(1)(vi), income by way of royalty payable by the Government of India je
deemed to sccrue or arise in India. “Royalty” means consideration for, inter alia, use of patent,
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Therelore, amount paid by Government of India for use of patent developed by Mr. A, a non-
restident, is deemed to accrue or arise in India. Hence, it is taxable in India in hands of Mr. A.

(w) 120 lakhs, being the value of debentures issued by an Indian company in consideration of

providing technical know-how for use in its business in India, is in the nature of fee for
technical services, deemed Lo accrue or arise in India to Sai Engineering, a non-resident
forelgn company, under section 9(1){vil). Hence, it Is taxable in India.
Further, as per section 9{1)(v], income by way of Interest payable by a person who is a
resident of India is deemed to accrue or arise in [ndia Therefore, interest income from
debentures of an [ndian company is deemed to accrve or arise in India in the hands of Sa
Engmeering by virtue of section 9(1){v). Hence, itis taxable in [ndia.

Presumptive Taxation for Non Resident

(juestion 20

sea Port Shipping Line, a non-resident foreign company ships is engaged in the business of carriage
of poods shipped at Mumbal pert. During the year, It had collected freight of 100 lakhs, demurrages
of ¥ 20 lakhs and handling charges of * 10 lakhs, The expenses of operating its fleet during the year
for the Indizn Ports were ® 110 lakhs, Compute its income applying the presumptive provisions
under section 448,

Answer

Section 44B provides that in the case-of an assessee, being a non-resident, engaged in the business of
pperation of ships, a sum equal te 7.5% of the aggragate of thefollowing amounts would be deemed
to be the profits and gains of such business chargeable to tax under the head "Frofits and gains of
nusiness or profession’.

(] The amount paid or payable, whether within India or outside, to the assesses or o any person
on his hebalf on account pf the carrage of passengers, livestock, mail or goods shipped at any
port in India; and

(i) The amount received or deemed to be received in India by the assessee himself or by any other
person on behall of or on account of the carriage of passengers, livestock, mall or goods
shipped at any port outside India

The above amounts will inchude demurrage charges and handling charges,

These provisions for computation of income from the shipping business In case of non-residents
wolld apply notwithstanding anything to the contrary contained In the provisions of sections 28 to
43A of the Income-tax Act, 1961,

Therefore, in this case, M/s. Sea Port Shipping Line is required to pay tax in India on the basis of
presumptive scheme as per the provisions of section 448, The assessee shall not be entitled to set off
any of the expenses Incurred tor earning of such income, Therefore, the Shipping Line s vequired to
pary tax on deemed profit of T 9.75 lacs (7.50% on the total receipts of T 130 laes), The tax
payable would be reduced by the amount of tax paid under section 172(4).
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Question 21 |

Mr. Q. a non-resident, operates an alrcraft between Singapore:and Chennal. He recelved the Fallowing |
amoutits while carrying on the business of operation of alrerafts for the year ended 31.3.2025:

(i) 4 erores in Indla on account of carriage of passengers from Chennal |
()} ¥ 1 crorein India on account of carriage of goods from Chennai,

[iil) %3 crores in Indla on account of carriage of passengers from Singapore. |
(iv) %1 erorein Singapore on account of cariage of passengers from Chennai. !
The total expenditure incurrcd by Mr. () for purpeses of business during the year was ¥ 6,75 crores.

Compute the income of Mr.  chargeable to tax in India tinder the head "Profits and gains of business
or profession” for the assessment vear 202526,

Wht would be your answer in case business was earried on by ferelgn company, [ Airtines () Ltd?
Answer
aection #4BBA says for computing profits and gains of the business of operatien of aircraft In the

nse of non-restdents 2 sum equal to 59 of the.aggregate of the following amounts -

(@) paid or payable, whether in or oot of India, 1o the assessee or to any person on his behalf og
account of the r.'::rringﬁe nf passengers, livestock, mail or poods from any place in Indla: and

(b]  recelved or deemed to be fecelved I India by or on behalf of the assessce on account ol the
carriage of passengers, livestock, mall or goods from any place outside Indjz

Keeping i view the provisions of section 44 BBA, the Income of Mr. § chargeable to taxin India under

the head "Profits and gains of business or profession” is worked out hereunder- i
- Particulars | [ 1
Amount received in India on account of carri age of pass'.engérs from Chennai ‘ 2,00,00,000 |

| Amount received in India on account of carriage of goods from Chennal 10000000
fimount received in India on account of carriage of passengers from Singapore | 3,00,00,000
Amount received in Singapore on account of carriage of passengers from Chenna 1.00,00,000

| - - ]‘ 7,00,00,000

Income Irom business under section 44BBA at 5% of T 7,00,00,000 is 2 35,000,000, which s the
income of Mr. Q) chargeable to tax in India under head "Profits and gains of business or profession”,

in case the assessee is a lorelgn company, say, {) Airlines (P) Ltd, the answer would be the SHMe

since section 44BBA does not distinguish corporate and non-corparate taxpayers who operate
mircralt provided their residentia! status is that of non-resident.

Question 22

M/s. Global Alrlines incorporated as a company in USA operated its flights to India and vice versa
during the year 2024-25 and collected charges of ¥ 125 lakths for carriage of passengers and cargn
out of which ¥ 65 lakhs were received in New York in U.S Dallars for the passenger fare booked from
New York to Mumbai. The total expenses for the year on operation of such flights were 195 [akhs,
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Compute the income chargeable to tax of the foreign airlines,

Answer
Ac per section 44BRA, in case of a non-resident engaged [n the business of operation of aircraft, 5%
of the following amounts would be deemed to be the profits and gains from such business:

(a) pakd or payable, whether in or out of India, to the assessee or to any person on his behalf on
account of the carrlage of passengers, livestock, mall or goods from any place in India; and

(] recelved or deemed to be received in India by or on behalf of the assessee on account of the
carriage of passengers, livestock, mall or goods from any place outside india,

in the present case, the income charpeable to tax of M/s Global Airlines applying the provisions af
section 44BBA are as follows:

g Fare booked from India to outside Fare booked from New York to ]
- India whether received in India or Mumbai ()
not (1)
Fare 60,060,000 6.5,00,000
(1,25,00,000 - 65,00,000)

Deemed income 3,000,000 Nil .

@5% u/s 44BRA (60,00,000 = 5%] (since the amount not recoived in India) |
Question 23

M/s. XY Alrlines inc., incorporated s a company in USA operated its flights to Iniclia &nd vice versa
during the year. ' .

M /s, XY Alrlines Inc. collectéd charges of 3 90 lakhs for carrioge of passengers and cargo from Delhi
o New York and vice versa out of which, T 40 lakhs were received in Now Yori In 1SP for the
passeniger and carpo fare booked from Mew York to Delhi.

The company also collected ¥ 70 lakhs for carriage of passengers and cargo from Mumbal to New
York and vice versa out of which, T 30 lakhs were received in New York in USD for the passenger and
carpo fare booked from New York to Mumbai.

The total expenses for the year on operation of such Qights were T 170 lakhs, Compute the income
chargeable to tax of the XY Airlines Inc. in India,

Answer

As per section 44BBA, in the case of & non-resident engaged in the husiness of vperation of aircraft,
5% of the following amounts would be deemed to be the profits and gains from such business:

{a]  paid or payable, whether in ar out of India, to the asscssee or to any person o1 his behalfl on
aecount of the carriage of passengers, livestock, mail or goods from any place In India; and

(1] received or deemed to be recelved In India by or on behall of the assessee on account of the
carriage of passengers, livestock, mail or goods from any place outside India [n the present
case, the income chargeable to tax of M/s XY Alrlines Inc, applying the provisions of section
A4BBA are as follows:
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[ Particulars | Fare booked from India to Fare booked from New
: outside India whether York to Delhi /Mumbai
received in india or not (T) (1)
(i) [Fare for Delhi to New York and 50,00,000 40,00,000
vice versa [90,00,000 - 40,00,000)
(i) | Fare for Mumbai to New York and ~40,00,000 30,00,000
viee versa (70,00,000 - 30,00,000)
Total ~ 90,00,000 70,00,000
Presumptive income @5% u/fs E,ED.EDB Nil (since amount not |
HBRA (90,00,000 x 5%,) l received in India)
No deduction would be available in respect of expenditure incurred by M/s XY Arlines Inc. ‘

Ouestion 24

Mr. Robert, a non-resident [aged 28] operates a ship for the carriage of goods, passengers and
livestock between Dubai, Mumbai and Chennai, He provides you the following particulars:

(1} Reegived 3 200 Lakhs in India on account of tarriage of Hvestock from Mumbal to London.
(i} Received ¥ 50 Lakhs in India on account of carriage ohpassenpers from Bubal to Colambio,
(1) Riceived T 65 Laldis In bubat on account of ea rriage of goods from Chennai to Duhal,

(vl Expenses incurred dring the vear in respect of speration of such ships © 195 Laldus,
(v)  Gross Winning from horse races In India 2 25 Lakhs

Compute the total income of Mr. Robert Chargeable ro tax in India for the assessment year 2025-26,

Also, calculate the tax lisbility thereon, assuming that he has exercised the option to shift out of the
default tax regime under section 115BAC,

Answer

-

Computation of total income and tax payable by Mr, Robert
- o | Amount { i] '

Section 448 ﬁruwdus_ﬂi:lt profits and gains of 2 non-resident engaged in busiiiess of
operation of ships are to be taken @7,5% of the Apgregate of the following amounts:
(£)  paid ar payable, whether tn or out of Indka, to the HSSESSER 07 L0 ANY person on

his hehalf on account of carriage of passengers, livestock, mail or goods shipped
at any port in India; and

() received or deemed to be recelved in [ndia by or on behalf of the assessae on

account of the carriage of passengers, livestocl:, mail or goods shipped at any
port outside India

These provisions for computation of the income from the shipping business In case

of non-residents would apply notwithstanding anything to the contrary contained in
the provisions of sections 28 to 434,

Accordingly, profits from shipping business of Mr. Robert computed as follows:
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(1) Amount recelved in India for carrage of livestock from Mumbai to London 200 lakhs

(i) Amount received in India for carriage of passengers from Dubai to Colombo 50 lalkhs

[1if) Amount recetved In Dubai for carriage of goods from Chennal to Dubal 65 lakhs I

Total amount received 315 lakhs

Profits and gains chargeable under head profits and gains from business or

profession @7.5% of the total amount received 23,62,500

Income from other sources

Winning from horse races in India 2500000

Total Income 48,62,500

Tax on winning from horse races & 30% 7,580,000

Tax on balance income of T 25,62,500

Upto 3 10,00,000 112500

110,00,001 - % 23,62,500 408750 521,250
12,71,250

Add: Health and Education Coss @4% 2850

Tax lahility 13,22,100

Head Office Expenses (Section 44C)

Question 25

The net result of the business carried on by a branch of foreign company in India tar the year was a
loss of T 100 lakhs after charge of head office expenses of T 200 Takbs dllocated to the branch. Explain
with reasons the income to be declared by the branch n its return for the assessment year 2025-26,

Answer

Section 44¢ restricts the allowability of the head office expenses to the extont of Jower of an amount
equal to 5% of the adjusted total income or the amount actually incurred as s arributable to the
business of the assessec in India, For the purpose of computing the adjusted total income, the head
office expenses of T 200 Lakhs charged to the profitdnd loss account have to be added back,

The amount of income to be declared by the assesses will be as under:

Particulars 1
Net loss for the vear S | {100 lakhs)
Add: Amount of head oftice expenses W be considercd separately as per section 440 200 fakhs
Adjusted total incomme -' II:IT} lakhs

| Less: Head Office expenses allowable under section #4C is the lower of -
() 5 lakhs, being 5% of % 100 lakhs, or
(ii) % 200 lakhs. 5 lakhs
Income to be declared in return
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Question 26

The net result of the husiness carried on by a branch of a foreign company in India for the financial
year ended 31.03.2025 was a profit of T 20 lakhs after charge of the following expenses:

L Depreciation for the current financlal year of T 15 lakhs.
ii.  Unabsorbed depreciation for previous financial vear of T 17 lakhs,

i Capital Expenditure iheurred for promoting Family planning smongst its employees of T 7
fakhs. % 7 Lakhs 15 one fifth of the total expenditure incurred on promoting family planning,

. Expenditure incurred for Scientific research 2 11 lakhs,

V. Business loss brought forward for AY. 2024-25 of T 25 lakhs,

vl Deductions under Chapter VI-A of 20 lakhs.

vi.  Head Office expenses of T 125 lakths allocated to the branch.

Compute income Lo be declared by the branch in its return for the Assessment Year 2025-26,

Answer

Comprtation of income to he declared by the branch in its return of income

Computation of Head Office expenses allowable u/s 440
© Particulars T T _
| Net profit of the branch - - 20,00,000
Add: Head office expenditure debited to profit ani Inss L25,00,000
Unabsorbed depreciation 17,00,000
Capital expenditure on family planning 7.00.000
Brought forward business lusy 45,00,000
Deductions under Chapter VI-A 20,00,000 | 1,94,00,000
Adjusted total income _ B B __-Lf'iﬂ&ﬂ@
Note - Depreciation for the current financial vear and expanditure Incurred for sclentific research

ire not required to be added back for computing adjusted total income, |

———— e}

—

| Head office expen ses ﬂ.mh[u u/sddC=1 lu.'?'-[l.ﬂ'l]ﬂ
Being the lower of - 3
() 5% of T 2,14,00,000 =2 10.70,000

if} Actual Head Office expenses allocated Lo the branch = % 1,25,00,000
" Income to be ﬂ;ﬂm'ud by the branch

Particulars 1
MNet pmﬁtﬁtﬂuﬁrﬁmh - o | B N - .ﬁ.ﬂﬂ,ﬂﬂu
Add: Head office expenditure debited to profit and loss 1.25.00,000
1A5,00,000
Less: Head office expenses allowable /5 HC 10.70.000
Income to be declared by the hranch 1,34.30,000
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Question 27

Mr. A, o non-resident Indian remtits US § 40,000 to India on 16.09.2007. The ameunt s partly utilised
an 3.10.2007 for purchasing 10,000 equity shares in A Ltd, an Indian Company, at the rate of T 12 per
share. These shares are sold for ¥ 48 per share on 30.03.2025. Fair Markel value of these shares on

31.01.2018 was ¥ 35 per share,
The telegraphic transfer buying and selling rate of US dollars adopted by State Bank of Indla Is as

follows:

] Date ~ Buying Rate (1 US$) i Selling Rate (1 US §)
16.09.2007 13 20
3102007 19 21
30,3.2025 59 61 )

Compute Capltal gain chargeahle to tax for the AY. 2025-26 on the assumption that -

(a) These shares have not been sobd through a recognised stock exchange

(h)  ‘These shares have been purchased and sold through a recognised stock exchange.
Answer 0

[a) Where the shares are not sold through recognised stock exchange

(b}

Particulars us

Sale consideration (2 4,80,000/60) 8000

Less: Cost of Aequisition (1,20,000,/20) G000
Long term capital gain 2000
Long-term capital gain converted into $ 2000 x T 59 =3 1,18,000
Where the shares are purchased and sold through a recognised stock exchiange

& Particulars - E

Sale cansideration B 4,80,000
Less: Cost of Acquisition

Higher of the following

Cost of acquisition 120,000

Lower of Falr market value as on 3112018 and Full value of

consideration (i.e, lower of T3,50,000 and € 4,650,000} 3.50,000 _ 1,50,000
Long term capital gain 130000 |

Long term capital gains upto T 1,25,000 would be exempt. Long term capital gains exceeding 3

1.25.000, i.e, 1 5000 is taxable @12.5% under section 112A.
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M. john, a non-resident ladian, purchased unlisted shares of an Indian Company at a cost of T 70,000
un 01.07.2011 In foreign currency. Mr. John sold the said shares for a consideration of % 250,000 an
01.08.2024 and the expenditure Incurred wholly or exclusively [n connection with the transfer Is 2
10.000. Compute the taxable capital galn as per special proviston applicable to NRIF he deposited in
specified assets T 1,50,000 out of sale consideration, Ignore the effect of first proviso Lo section 48,

Answer

- ' F‘aﬂ.l.r;u]m - Amount (1)
Sale EﬂrEEdEmtlun | 2.50,000
Less: Transfer Expenses 10,000
Net Consideration 2,40,000

| Less: Cost of Acquisition 70,000 |
Long-term capital gain 1,70,000
Lesa: Exemption u/s T15F (1,70,000* 1,30,000/2.40,000) 106,250
Taxable long-term capital gain 61,7 50

Uuestion 29

A non-resident Indjan acquired shares in an indian company, A Ltd, on 112010 for % 1,00,000 in
foreign currency. These shares are sold by him on 1.1.2025 for 2 3,00,000. He invests 3 300,000 in
shares on 31.03.2025 and these shares are sold by him on SU06.2025 for 3,50,000. Discuss the rax
Implications as per special provision applicable to NRL. |pnare the ¢ffect of first provisu to section 48,

Answer i
Computation of Long term Capital Gain for Assessment Year 2025-26
- Particulars . ~ Amount [F
?alz- cufwﬁdermmn n E,ﬁ ﬁ, 000
Less: Cost of Acquisition 100,000
Lung term capital gain M 2.00.000
Less: Exemption under saction 115F 200,000
,_ .li:mmpl Iang—terin capital gain E 3 i ONIL

— —_— S |

Capital Gain for Assessment year 2026-27;
1. LTCG of T 2,00,000 which was exempt In AY.2025-26 becomes taxable this year
4. STCG of T 50,000 is also taxable this VEar,
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Ouestion 30

ranab, a non-resident Indian (pged 41) has furnished the following particulars of income relating to
finnncial year 2024-25:

—

| Particulars T

| s from house property located in India 2,50,000

I Liicome from business carried on in India 7,50,0(H)

| Interest on debentures of Indian public company subscribed in USS 1,50,000
jnterest on loan taken for purchase of above debentures 20,000

Long-term capital galns on sale of debentures subscribed in US § in the year 201 2-
j 13 for 3 5,00,000 and sald on 30,03,2025 for T 8,00,000.

Dirokerage on sale of debentures 12,000

Compute tax payable by Pranab for Assessment Year 2025-26, assuming that he opts for provisions
of Chapter X11-A of the Income-tax Act, 1961, He has exercised the option tn shift out of the default
v regime under section 115BAC.

Answer
Computation of tax payable by Mr. Pranah
_ Particulars t 2
Profit and gains of business or profession
Icome from business carried on in India 750,000
Less: Loss from house property of ¥ 250000, restricted to 1
200,000 by virtue of section 71[3A) 200,000 550,000

ll:'rlr,tnil:',r: loss of ¢ 50,000 [R 250,000 - T 2,00,000] from house
property to be carried forward,

Capital Gains

Long term capital gains .

Lale Consideration 8,00,000

Less: Brokerage on sale of debentures L1000

Net sale considerstion 788,000

Less: Cast of acquisition 5,00,000 2,868,000

Income from Other Sources

Interest on debentures of Indian public company [No deduction |s
allowed under any provision of the Act in respect of any expenditure
while applying provisions under Chapter XIl-A. Therefore, Interest

on loan taken for purchase of debentures s not deductible], 1,50,000 1,50,000
Gross Total Income/Total Income 9,868,000
Tax liahility [as per provisions of Chapter Xl-A]
Tooe on long term capital pains [T 2,88,000 x 12.5%) 36,000
lax on interest on debentures, being investment income [ 1,50,000 30,000
3 20%)
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Tax on balance income of ¥ 5,50,000 as per normal provisions of Act

Upto ¥ 2,50,000 Nil

12.50,001 -1 5,00,000 @5% 12,500

15,00,001 - % 5.50,000@20% 10,000 £2.500 88,500

Add: Bducation cess @4% 3,540 |

Tax liability 92,040 |
| Tax lability (rounded off) i az,mﬂ
Question 31 !
The following data Is furnished by Mr. Sumedh, a non-resident and & person of Indian Origin, for the
financial year ended 31,3.2025: |
[ A: Long-term capital galns on transfer of forei qn Exuhange asset on 31,7.2024 16,50,000

Expenditure wholly and exclusively incurred in connection with such transfer 180,000
(not considered ahove)

Interest on depostts held with private limited companics T 740,000
Interest on Government Securitios 195,000
Interest on deposits with pubic Hmitod eompanics 1 260,000

|
e

e | Savings and Investments

[ Investment in notifed savings certificates (NSC) of Central Government on 2 200,000
0,.3.2025 (elgible for deduction uy's B0L) o

Investment In shares of Indian public limired companies an 31.12.2025 13,00,000 {
G | Ta deducted at source - % 183,800

o

Compute balance tax payuble/refund due for ALY, 2025-26 in accordance with speclal provisions
applicable to NRI, He has exercised the aption to shift out of defaulr tax regime u/s 115BAC,

Answer
Computation of tax payable /refund due to Mr, Sumedh |
- _Furl'lfulars S ] T - t
Capital Gains N o o - o
Lang-termn capital gains on transfor of foreipn exchange asset b,50,000 |
Less: Expenditure wholly and excly sively Incurred with such transfer 80,000 570,000 [
Less: Exemption under section 115F
- Investment of T 3,00,000 in shares of Indian Public Limited Nil | i
Companies on 31.12.2025
[Investment in specified assets, being shares in an Indian |

company Is to be made within six months from date of transfer |
le, on or before 31,1.2025. Since investment is made after |
JLL2025, no exemption would be allowed)]

e |

570,000 |
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income from other sources

investment Income

Interest on Government Securities 95,000
| Interest on deposits with public imited companies 2,60,000 3,55,000
| Other Incomes
| nterest on deposits with private limited companles 740,000 10,595,000
1 Gross Total Income 16,65,000
| Less: Deduction ufs BOC in respect of NSC 1,50,000
| Tatal Income 15.15,000

Particulars - L : 1

Taxlia bility [applving special provisions under Chapter X1I-A]

Tax@20% on investment income = 20% of ¥3,55,000 71,000
| Tax@12.5% on long-term capital gains = 12.5% of % 5,70,000 71,250
| Tat on balance income of ¥ 590,000 (T 740,000 - T 1,50,000] at slab
Crate R 18,000, being 209 of T 90,000 + ¥ 12,504) 30,500 | 1,72,750
! Add: Health and education cessgidt i 6,910
| Total Tax Hability : | 1L,79,660
Lesg: TDS | 183,800
| Refund due a0
Section 115A and 44DA
Juestion 32

lxamine the tax consequence in respect of fees for technical services (FTS) recelved by Mr. Tom
Sawver, a nan-resident, from Ganga Ltd,, an Indian company, in pursuance of an ﬂgrcumﬂnt :spprl:wEd
by the Central Government, |F-

{4} India has no Double Tax Avoldance Agreement {DTAA) with Country A
(b] India hasa DTAA with Country A, which provides for taxation of such FTS @10%.
(7] Indin has a DTAA with Country A, which provides for taxation of such FTS @#25%,

The technical services are utilised by Ganga Ltd. for its business in Caloutta. Assume that Tom Sawyer
15 a resident of Country A and he has no fixed place of his profession in India.

Would your answer change if he has a fixed place of his profession in India and he renders technical
services through that place? Examine, in a case where India has no DTAA with Country A,

Answer

s per section (1) (vil)(b), income by way of fees for technical services payable by a resident is

deemed to accrue or arise in India, except where the fees s payable, inter alla, in respect of services

utilized in 3 business or profession carried on by such person outside India. In this case, since Ganga

Lud utilizes the technical services for its business in Calcutta, the fees for technical services
avable by Ganga Ltd. is deemed to acerue or arise in India in the hands of Mr. Tom Sa
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In accordance with the provisions of section 1154, where the total income of & non-corporate non-
resident includes any income by way of rovalty or fees for technical services other than the income
referred to in section 44DA(1), received from an Indian eoncern in pursuance of an agreement made
by him with the Indian concern and the agreement is approved by the Central Government, then, the
special rate of tax at 20% of such fees for technical services i applicable. No deduction would be
allowable under sections 28 to 44€ and section 57 while com puting such Income.

Section 90(2) makes it clear that where the Central Government has entered into a BTAA with a
country outslde India, then, in respect of an assessee to whom such agreement applies, the
provisions af the Act shall apply to the extent they are more beneficial to the assessee, Therefore, If
the DTAA provides for a rate lower than 20%, then, the provisions of DTAA would apply,

{a) In this case, since Indin does not have a DTAA with Country 4, of which Tom Sawyer is a
resident, the fees for technical services (FT5) received from Ganga Lid, an Indian company,
would be taxable @20%, by virtue of section 115A,

(B} In this case, the FTS from Ganga Ltd, would be taxable @10%, being the rate specificd in the
DTAA, even though section 1154 provides for a higher rate of tax, since the tux rates specified
in the DTAA are more beneficlal. However, since Tom sawyer 1% a non-resident, he has tw
furnish a tax residency certificate from the Government of Cour try A for claiming such benefit.
Also, he has ta furnish other information, namely, his nationality, his tax identification number
n Country A and his address in Country A,

(e} In this case, the FTS from Ganga Ltd. would be taxable @20% as per section 115A, even
though DTAA provides for a higher rate of tax, since the provisiens of the Act (Le section 1154
in this case) are more bencficial,

If Mr. Tom Sawyer has a fixed place of profession in India, and he renders technical services
through the fixed place of profession, then, hy virtue of section 44DA, such income by way of fees for
technical services received by Mr. Tom Sawver from Ganga Ltd,, India, would be computed under
"Profits and gains of business or profession” as per Income-tax Aet, 1961, since technical services are
provided from a fixed place of profession situated in India and fees for technical servicos ls recelved
from an Indian concern in pursuance of an agreement with the non-resident and is effectively
connected with such fixed place of profession. Ne deduction would be allowed In respect of any
cxpenditure which is not wholly and exclusively incurred for the fised place of profession In India

Mr. Tom Sawyer is required 1o malntain books of account and ather documents in sceordance
with the provisions contalned in section 44AA and get his accounts audited by an sccountant and
furnish the report of such audit in the prescribed form duly signed and verified by such acrountant

It may be noted that concessional rate of tax@20% under section 115A would not apply in this case.

Question 33

Lords Inc., @ British company, received income by way of fees for Lechnical services of 4.20 crore
from Yamuna Lud, an Indian company, {n pursuance of an agreement between Yamuna Lid. and

Lords Inc. which is approved by the Central Government. Expenses incurred for earning such incame
is 3 28 lakhs,

(f)  Examine the taxability of the ahove sum in the hands of Lords Inc as per the provisions of the
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Income-tax Act, 1961 and the requirement, if any, to file return of income, assuming that Lords
Ine dovs not have a permanent establishment In India,

If Lords Ine. has a permanent establishment in [ndia and the contract /agreement with Yamuna
Lil, for rendering technical services is effectively connected with such PE in India, examine the
taxability based on the following details provided -

| Particulars Amount
71] Fees for technical services earned from Yamuna Ltd. T 3.20 crore
(4] | Expenses incurred for earning such income 1 28 lakhs
(37 | IFees for technical services carned from other Indian companies in 12 crore
pursuance of agreement approved by the Central Government
[4] | Expenses incurred for earning such income T 21 lakhs
(5) | Expenditure not wholly and exclusively incurred for the business of 1 8 lakhs
such PE [not included in (2) & (4) above] '
(6Y | Amounts paid by the PE to HO [not being in the natore of T 14 lakhs
! remmbursement of actual expenses)

What are the other requirements, if any, under the Income-tax Act, 1961 in this case?

Answer

(1]

)

Where Lords Inc., a British ::umpnnf. does not have a PE in India

i thiv case, Lords Inc. would be eligible for a concessional rate of ax@209% (plus
surcinrge@2% and HEC@4%) of T 320 crore under section 115A on the fees for technical
services received from Yamune Ltd, an Indian company, since the same {8 in pursvance of an
agrociient which has boen approved by the Central Government. No deduction, however,
would be allowed in respect of expenditure of T 28 lakhs incurred to earn such income.

1T Fis diductible at sourcee21.216% has been fglly deducted, Lords Ine. need not file its return
of incomie in India under section 139,

Where Lords Inc,, a British company, has a PE in India and rendering technical services
Iy eliectively connected with the PE in India.

Since Lords Inc. carries on business through a PE [n [ndia, in pursuance of an ggreement with
Yamuna Lud, orother Indian compantes, and the income hy way of fees for technical services is
effectively connected with the PE in India as per section 44DA, such income shall be computed
under the head "Profits and gains of business or profession” as per Income-tax Act. 1961,

Acenrdingly, expenses of ¥ 49 lakhs (3 28 lakhs + 1 21 lakhs) incwrred for earning fees for
technical services of T 5.20 crore [T 3.20 crore + T 2 crore) is allowable as deduction.
However, expenditure of 8 lakhs which s not incurred wholly and exclusively for
business of PE and amount of ¥ 14 lakhs pald by PE to HO Is not allowahble as deduction.

Lords Ine is required to malntain books of account under section 44AA and get the snme
audited under section 44AB and furnish report before the specified date Le, the date one
manth prior to the due date of filing return u/s 139(1).

e —
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Question 34

Mr. Bhist, a non-resident Individual, earned an interest income of X 12 lakhs on an investment made
in a notified Infrastructure Debt Fund set up In Indla cligible for exemption under sectlon 10(47),
Further, he incurred an expenditure of T 15,000 for edrning such interest imcome. Examine the tay
implications In the hands of hoth Fund and Mr. Bhist and justify your conclusions with refevans
provisions of Income-tax Act, 1961 in two situations, when (i) Mr. Bhist is residing in Notiflagd
Jurisdictional Area; and (ii) Mr. Bhist is stationed outside India. in a place other than NJA,

WII there be any change in tax Habllity of Mr. Bhist, if the income earnad is fee for technicyl servi ey
from an Incian Company Instead of interest income from Infrastructure Debt Fund?

Answer

Mmmmmmuwmwm Debt Fund

The interest Income recelved by Mr. Bhist, a non-resident, from a notified infrastructure debt fund
u/s 10[47) would be subject to a concessional tax rate of 5% {plus health and education cess(@44%)
Le, 5.2% under sectlon 115A on the gross amount of such intersst income.

Accordingly, the tax liability of Mr. Bhist in respect of such income would be T 62,400 (being 5% of
¥ 12 lakhs plus health and education cess@45),

(1} If Mr, Bhist is residing in a Notified Jurisdictional Area (NJA)

Under section 194LB, tax s deductible @ 5% (plus health snd education CessEA%) e 5.2% on
Interest pald by notified infrastructure dobt fund u/s 10[47) tera non-resident,

However, sinea Mr. Bhist {s a resident of a NJA, tax would be deductible@®30% [plus health snd
Brucation cess(@4%) Le. 31.2% being the highest of the following rates -

[a]  attherate or rates in force: -
(b} atthe rate specified in the relevant provision of the Act1.e, 5%:
(c)  atthe rate of 30%.

Tax to be deducted by notified infrastructure debt fund would be T 3,744,400 (being 30%
of T 12 lakhs plus health and education cess@494).

(if)  1fMr, Bhist is stationed outside India, in A place other than a NJA

Tax would be deductible@5% under section 194LB (plus health and edueation cess@4%) Le
5.2% on interest paid by notified infrastructure debt fund u/s 10{47) to Mr, Bhist.

Tax to be deducted by notified infrastructure debt fund would be £ 62,400 (being 5% of ¥
12 lakhs plus health and education cess @ 406),

If Mr. Bhist, a non-resident, has received FTS from an Indian company instead of nterest income
from Infrastructure Debt Fund assuming that the agreement for FIS |s approved by the Central
Government, the samne would be subject to ax@20% (plus health and education cessi®dds) Le
20.8% under section 115A on the gross amount of such FTS,

The tax liability of Mr. Bhist, in such a case, would he T 4,49,600 (being 20% of T 12 lakhs plus
health and education cess@4%).
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Foreign Institutional Investor (FII)

Question 35

STYLE Ing, a notified Foreign Institutional [nvestor (FI1), derived the following incomes for the

financial year 2024-25:

(1)
(Investment was made in the F.Y.2022-23) - 1 8,50,000

Interest earned on investment In Rupee Dénominated Bonds of ABC Lid., an Indian comparny

(2] Dividend from listed shares of Indian companies -1 6,20,000
(3] Interest on securities - ¥ 17, 32,000 (Expenses of % 26,000 incurred to earn such income)
(4] Income from sale of securities and shares:

(i) | Bonds of] Ltd.

 [Date of purchase 5 May 2017; Date of sale 7 March 2025]

Purchase cost

| Sale proceeds ¥ 47,00,000 |
' Gost of purchase $32,00,000
(if) | Listed Shares of E Ltd. N
' [Date of purchase - Z May, 2024; Date of sale - 9 February, 2025)
Sale Consideration € 12.40,000 E
Purchase cost 17,680,000 |
[STT paid both at the time of purchase and sale|
(iif) | Unlisted equity shares of M Ltd, '
[Date of purchase - 1 july, 2024; Date of sale - 7 March, 2025]
Sale Consideration 1 8,40,000
§ 372,000 |

Compute the total income and tav Hability of the FII, STYLE Inc, for the AY. 2025-26 as per section

115A1, assuming that no other Income is derived by STYLE lnc.

Answer

Computation of total income of STYLE Inc, a notified FII

BY CA ATUL AGARWAL [AIR-1)
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 Particulars t

Interest on Hunué Denominated Bonds 850,000
Dividend [ncome 6,20,000
Interest on securities |No deduction is allowable In respect of

expenses incurred in respect thereof) 17,322,000
Long-term capital gains on sale of honds of | Ltd,

sale consideration 47,00,000
Less; Cost of acguisition 32.00.000
Short-term capital gains on sale of STT paid equity shares of E Ltd.

Sale consideration 12,240,000
Less: Cost of acquisition 7.80. 0600

32,02,000

15.00,000

4, 6L
i
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Short-lerm capital gains on sale on unlisted equity shares of M Ltd,
Sale consideration 840,000
Less: Cost of acqulisition 372,000 4,68,000
Total Income 56,30,000
Computation of tax Hability of STYLE Inc.
Particolars T
TAX@5% on interest of 3 8,50,000 received from an Ind[an_:umpany on Investment 42,500 |
in rupee denominated bonds = 5% x ¥ 8,50,000
Tax@20% on interest on securities and dividend =20% x 2 23,52,000 4,70,400
Taw@®10% on long-term capital gains on sale of bonds of j Ltd. = 10% x T 15,00,000 1,50,000
Tax @ 209 on short-term capital gatns on sale of listed equity shares of E Ltd, in
respect of which STT has been paid = 20% of © 4,60,000 92,000
Tax @ 30% on short-term capital gains on sale of unlisted equity shares of M Ltd. =
304 of T 4,683,000 140400
895300
Add: HEC@48% wftld
 Tax liability . 931,412
' Tax Nahility (rounded off) | o . %,31110

Question 36

501 Inc, & notified Forelgn Institutional Tnvestor LFll), derived the following incomes from varions
sonrces for the financial vear 2024-25;

(1) Income in respect of securities: { 28,50,000
Expunses Incurred in respect there of: 150,000

“[The above income includes an interest of 2 16,00,000 earned from an Indian Company on the
investment in rupee denominated bonds made on or before 30.6.2023 and dividengd income of
T 8.50.000 from a domestic company)

, (2] Capital Gains:

E] Long Term :
Sale proceeds on sale of unlisted securities on 15.01.2025: T 52,00,000
Purchase cost of unlisted securities on 25.05.2016: T 28.00.000
(if) | Short Term:
Sale proceeds of equity shares of Company A: $13.50,000
Lost of acquisition (STT pald on Company A shares): L 550,000
Sale proceeds of equity shares of Company B; 19,25,000
Cost of acquisition (STT not paid on Co mpany B Shares): 1 4,85,000

Compute the taxable income of SOL Inc and tax liability for AY. 2025-26 as per applicable provisions
of the Income-tax Act, 1961, assuming that no other fncome is derived by SOL Inc [FIN,
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ANSWET
Computation of total income of SOL Inc., a notified FII
! . Particulars t T
| Investment Income
pividend income 3,50,000
loterest on Investment in rupee denominated bond 16,00,000
Interest on other securities {3 28,50,000 -3 3,50,000 - £ 16,00,000] a,00.000 28,50,000
[Mo deduction is allowable in respect of expenses incurred in respect
thereof]
Long-term capital gains on sale of unlisted securities
Gale consideration 52,00,000
Less: Cost of acquisition F 28,00,000 24.00,000
| Short-term capital gains on sale of STT paid equity shares of
| Company A
| Sale consideration 13,50,000
- Lexs: Cost of acqulsition 550,000 1,00,000)
. Short-term capital gains on sale on equity shares of Company B in
- rospect of which §TT I= not paid
| Sale consideration | 825,000
Luss: Cost of acquisition 4.85.000 4,140,000
I Total Income 64, 90,000
‘ Computation of tax iability of SOL Inc.
|- = Particulars 1
Tax@5% on interest on T 16,00,000 earned from an Indian company on investmoent 88,000
| in rupee denominated bonds = 5% of T 16,00,000 .
Taxf@20% on balance income on securities of € é,ﬂﬂ,[l{m [3 25,00,000 - % 16,00,000] 1,580,000
Taxi@20% on dividend income of ¥ 350,000 70,000
| Tax@10% on long-term capital gains = 100% of ¥ 24,00,000 2,40,000 |
. Tax@20% on STT paid short-term capital gains on sale of listed etjuity shares of :
Company A = 20% of T 8,00,000 1.60,000 |
Tax@30% on short-term capital gains on sale of equity shares of Company B on
which STT is not pald = 309 of ¢ 4,40.000 1. 32000
8,62,000
Add: Education cess @4% 34,480
Tax Liability 896,480
!
— ... S —
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Question 37

During the year, Nadal, a tennls prolessional and a non-Indian citizen participated in India in
Tennis Tournament and won prize money of T 15 lakhs. He contributed articles on the tournament jn
a local newspaper for which he was paid T 1 lakh, He was also paid 1 5 lakhs by a Soft Drink company
for appearance in a T.V, advertisement. Although his expenses in Indis were met by sponsors, he had
toincur 3 3 lakhs towards his travel costs to India. He was a non-resident for tax purposes in India,

What would be his tax labllity In India for AY, 2025-267 |5 he required to file his retarn of income?
Answer

Under section 115BBA, all the thres items of receipts In India vix. prize money of ¥ 15 lakhs, amount
received from newspaper of 2 1 lakh and amount received towards TV sdvertisement of % § lakhs -
are chargeable to tax, No expenditure is allowable 2s deduction against such receipts, The rate of tax
chargeable under section 115BBA is 20%, plus health and education cess @49, The total tax liability

works out to T 4,36,800 being 20.8% of ¥ 21 lakhs. Thus, Nadal will be lable to tax on the income
earned in India

He is not required to file his return of income If-

(3} his total income during the previoustyear consists anly of ineome arlsing vnder soction
1158BA; and

(7] the tax deductible at source under (he Provisions of Chapter XVI-B lave been deducted from
such incomes,

Question 38

Smith, a foreign national and a crickeler came to India as 4 member of Australian cricket team in
the year ended 31n March, 2025, He received 2 5 lakhs for participation in matches in India. He also
received T 1 lakh for an advertisement of a product on TV, He contributed articles in a newspaper for

which he received ¥ 10,000, When he staved in India, he alsa wor 3 prizee of F 20,000 from horse
racing in Mumbai. He has no ather income in India during the year

(1)  Compute tax lability of Smith for Assessment Year 202526,

(i} Arethe income specified above subject to deduction of tax at source?

(1§} s he Hable to file his return of income for Assessment Year 2025-267

(iv])  What would have been his tax lability, had he been a mateh releree instead of a ericketer and
pays tax under the default tax regime under section 115BAC?

Answer

(1)  Computation of tax liability of Smith

>‘ B " Particulars — ' T o
Income taxable under section 115BRA N
| ncome from participation in matches in India 500,000 |
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| Advertisement of product on TV 100,000

Lontsibution of articles in newspaper 10,000

‘nepme axable under section 11588
| tncome from horse races 20,000

Total ineome ﬁ*.‘iﬂ.nﬁﬁ_
| Taxd® 20% under section 1158BA on % 6,10,000 1,22,000
|T;u:@ 30% under section 1158B on income of T 20,000 from

oo Fces 6,000

1.28,000
| Ariil: Health and Education cess@4% 5,120
- 1,33120 |

Totn! ax liability of Smith

Va5, the above income is subject to tax deduction at source,

incue referred to in section 115BBA (Le, T 6,10,000, in this case] is subject to tax deduction
at source® 20% under section 194E,

Ineome referred to in section 11588 (e, T 20,000, in this case) s subject to tax deduction at
source@i0% onder section 19488,

Since Smith is a non-resident, the amount of fax to be deducted calculated at the prescribed
rates mentioned above, would be increasod by health and education cess@@4%.

Sertion 115BBA provides that if the tetal income of the non-resident sportsman comprises of
el Licome referred to in that section and tax deductible at source has been fully deducted, it
shall not he necessary for him.ta file his return of income. However, in this case, Mr. Smith has
weeme from horse races as well, Therefore, he connot avail the beneflt of exemption from
fling of return of income as contained in section TT5BBA, Hence, he would be linble to file
Liis cotarn of jllt?llli".

The Calcutta High (owt in Indecom v CIT [TDS)(2011) 335 ITR 485 has held that ‘match
ceferee’ would not &l within the meaning of "sportsmen” to attract the provisions of section

| LAA. Therefore, although the payments made Lo non-resident ‘match referee’ are "income”
which has accrued and arisen in India, the same are not taxable under the provisions of section
115BRA. They are subject to the normal rates of tax under section 115BAC.

| Particulars R

| 'Pﬂ}:ﬁﬂl]% under section 11588 on winnings of 20,000 from horse races 6,000

T0son T6,10,000 at normal rate of tax

| Upto 3 3,00,000 NIl
3,00 000 - 6,10,000 506 15,500 15,500

. 21,500

Add: Health and Education cess@45; B60
Pt tax liability 22,360
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Question 39

Mr. Ram, & citizen of USA, resides in San Jose in USA since 2006, He I a non-resident since
Assessment Year 2006-07. He works for X Inc, a US based company. He came to India on 10w
January, 2024, to visit his aged parents, He could return back on only 31 fanuary, 2025. He was
permitted to work from home in India by his employer. The datails of his earnings and withholding

tax during the said period is as given below: (All figures in US $)
Months | Salary | Federal | State | Social | TT Buying rate 3 on the fast dayof |
Tax Tax |Security the month immediately preceding
Tax the month in which tax has been
paid/deducted (in INR) (assumed)
Jan 2024 8750 | 1313| 525| 613 o i
[ Feb 2024 6250 938 375 438 ' 71
March 2024 6250 | 1800 420|420 71
April 2024 6250 | 1600 420|420 72
May 2024 6250 | 1600  420| 420 72 )
June 2024 5250 | 1600 420 420 72 =
July 2024 6230 1s00| az0| 42| 2
August2024 | 6250| 1600| 420|420
Sep 2024 6250 | .1606| 420 420 72
October 2024 hZ50 1600 420 420 7 |
Nov 2024 6250 | 1600 420 420 o 72 o i
Dec 2024 6250 | 1e00| 20| 420 1w '
Jan 2025 6250 1600 420 | 420 72

He has also earned Fixed Deposit Interest in USA on 30.09.2024 US$ 200 [Tax deducted US § 20) and
i 31.03.2025 US § 220 (Tax Deducted 1SS 22)

As per Article 2 of the DTAA, the taxes covered for credit-are Federal Income Taxes

Internal Revenue Code but excluding State and Social Security Taxes,

imposed by

Return of Income for Assessment Year 2025-26 was filed on 25t August, 2025, You are required Lo

(a) Compute tax payable, if any, by Mr, Rum [Assume that tax as per section 115BAL is opred),
(b)  Advise Mr. Ram the procedure involved w daim Foreign Tax Credit.

Answer

(a) Mr. Ram is a residént for AY.2025-26, since his stay in India Is for a period of 306 days in the
P.Y.2024-25, Therefore, he satisfies the condition of stay in India for 3 period of 182 days or
more for being treated as o resident.

However, he Is a "not ardinarily restdent” in India -

since his stay in Indiz in the seven years immediately preceding PY.2024-25 is omly for 82

days [Le, less than 730 days),
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W

elnce he Is 2 non-resident in all ten years immediately preceding P.Y,2024-25, he satisfies
the condition of being a non-resident in 9 out of 10 preceding previous years.

Accordingly, he is a resident but not ordinarily resident in India for AY.2025-26.

i case of & resident but not ordinarily resident, ooly income which accrues orarises in India or
v deemed to accrue or arise in India or which is received in India or is deemed to be received
in India would be taxable in India. Income which accrues or arlses outside India would be
tuxable In India only I it is derived from a business controlled in or a profession set up in India

Ginve Ram renders service In India, income from salaries for the period from 17 April, 2024
tg 310 January, 2025 would be deemed to accrue or arise to him in India and would be
taxable in his hands. Since his period of stay in India in the P.Y.2024-25 exceeds 90 days, he
wonld not be llgible for exemption ufs 10[6)(vi) in respect of remuneration received as dn
pmployee of a foreign enterprise for services rendered by him during his stay m India.

Computation of total income and tax liability of Mr. Ram
Particalars - 1

. Ezlfaﬂns
From 1% April, 2024 to 31= January, 2025 (10 months x £ 6250 x TTBR 72, 45,00,000
' since the applicable TTHR is the same for all 10 months from April to Junuary)

Lese: Srandard deduction u/s 16{1a) ‘ (75,000)
‘ 44,25,000
Income from Other Sources -
Interest on Fixed Deposits in USA (not taxable in his hands in India since it
acerues and is received outside India)
Tutal income - 44,25,000
Computation of tax liability under section 115BAC
Uptn T 3,00,000 ) Nil
F3.00.001 to 3 7,00,000@5% ' 20,000
$ 700,001 ta 3 10,00,000 104 30,000
110,00,001 toT 12,00,000 15%; 30,000
T 12,00,001 o 15,00,000620% 60,000
£ 15,00,001 to? 4425.000@30% 8,797,500
10,17,500
Add: Health and education cess@4% 40,700
i Tnx Liability 10,58,200 |

Ram can however claim foreign tax credit in respect of Federal Income Tax pald by him in US,
Lince the same s covered under Article 2 of the India-Us DTAA

| e amount of FTC which he can claim would be the lower of -
« payable under the Income-tax Act on such income = % 10,58,200 and

Fareign tax paid on such income = T 11,52,000 (Foreign tax paid on such Income would be §
1600 % 10 months x 72 {TTBR), since the applicable TTBR is the same for afl ten months and
aceming that the TTBR as on 31.1.2025 is alsu 72.)

_!,L.!:,...E.Eg_l.—u—-_g_—mgﬂdg
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Accordingly, the FTC would be ¥ 10,58,200.

The tax payable would, accordingly, be Nil and no interest would he payable u/s 234A for
late filing of return,

(h)  The following statements/forms need to be Turnished by Mr. Ram on or before 31« July, 2025
for claiming FTC -

(i} Astatement of income from US offered for tax and of US tax deducted or paid on such
income in the preseribed form.

()  Certificate or statement specifying the nature of income and the amount of tax
deducted therefrom or paid by the ssessee from Lhe tax authority of US or from the
persan responsible for deduction of tax or which is signed by the assessee,

(Question 40

Mr, Rubert, a non-resident and German cliizen, i employed in a German company. The German
company has a PE in Indig and aceardingly the Income of the PE is chargeable to 1ax in India. Robert
visited India during the FY 2024-25 on official work and stayed for 85 days. His salary for that period
was T 28,00,000 which is borne by the Indian P,

Robert held 1200 shares of Nalaplr Pyt Lid, (NP} an Indian company since 28.11.2017 which he
acquired for 315 per share. For acquiring the shares; he remitted USD 50,000 to Indiaon 1.1 1.2017.
He sold these shares on 23.12,2024 for T 43 per shara,

Rubert also held 2000 equity shares of Aribitz CmbH [AG).a German company, which he had
acquired for T 145 per share in 2020, AG follows April to March as its financial year. Ile sold all these

shares for T 615 per share to David, another nen-resident, on 26,12.2024, The relevant information
of AG as on 31.3.2024 is given below:

(1) Total value of assets T15 crores.

(it)  Total value of immovable properties worldwide= 312 crores.

(i) Tmmovable properties held in India {included in (I} above) - T 8 erores,
Dividend from Aribite GmbH recoived in India on 28.06.2024 was - T 111,000

You are required to compute the total Income taxable in India of Mr. Roberr ignoring the provisions
of DTAA between India and Germa ny, If any. He has exercised the option to shift out of the default tax
reglme under section 115BAC.

Exchange rates for 1 USD on the relevant dates is given s hersunder:

 Date -BI.I;-j?]E}__f,EIE_[__THI_TS_i;]_ ) __S-E_Ii-mﬁm‘:' {_lU:di} ]
26.11,2017 t 50 161 o
1.11.2017 161 : 164 =
23.12.2024 3 76 —’
Answer
Computation of Total income of Mr. Robert
o Particulars o 1 1T
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Salary

[Salary deemed to accrue or arise in India, since it is paid for services
rendered In India as per section 9[1)(il). Hence, it is taxable In the hands
of Mr, Robert.

Exemption u/s 10(6){vi) would not be available to him, though he
stayed in India for a periad of not exceeding 90 days during the previous
year since he is receiving salary from a German company which ls
enpaged in business and trade in Incia through a PE in India and such
salary is borne by Indian PE]

Less: Standard deduction u/s 16(1a)

Capital Gains

Transfer of 1200 equity shares of Nalapir Pvt. Ltd. [Taxable in India,
since shares are situated in India)

Sale Consideration (1200 x % 43 per share/75, being average of ¥ 74
(TTBR) + 3 76 (TTSR)/2 on 23.12.2024)

28,00.000 |

50,000

Less: Cost of scquisition (1200 x T 15 per share/60, being average of 1
59 (TTHR) + 161 {TTSR)/2 on 28.11.2017)

Long-term capital gain [$ 388 x 74, being T'TBR on 23.12.2024]
Transfer of 2000 Equity shares of Aribitz GmbH (AG)

[Not taxable in India, since shares of foreign company do not derive its
value substantially from assets Jocated in Indla as value of Indian assets
da not exceed T 10 crores] '

Income from Cther Sources

688

5 300

5388

27.50.000

20,712
Nl

Dividend recelved In India from Aribitz Gmbh [taxable in India, since 1,11.000
dividend is recefved in lndis]

Gross Total Income/total income 28,89,712
I_Tntai income [ rovnded off] 28,89,710
Question 41

Peter Inc, is a company incorporated under the laws of USA. The value of its global assets are T 50
crares. The value of assets in India are € 25 crores, Its turnover during the year is US $ equivalent to 3
90 crores, Out of 10 board mectings held during the year, only 4 meetings are held in India. The key
management and commercial decisions for conduct of the company's business as a whole are,
however, made by the directors located in India at the mestings held in India, Your client, Payal Ltd,
an Indian company, wishes to remit an amount towards professional fees to Peter Inc. on which bix is

required to be deducted in India

Determineg the residential status of Peter Inc. for AY.2025-26 under the Income-tax Art, 1961, Advise
Payal Ltd as to whether tax on fees for professional services paid to Peter Inc. has to be deducted

under section 194 or section 195,
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Answer

In the given case, Peter Inc. is a company Incorporated under the laws of USA and hence, itis a
foreign company under the Income-tag Act, 1961, However, the said company shall be considered
to be resident in india if its place of effective Management is in India. In this cse, the company
does not satisfy the active business outside India test since 50% of its assets are located in
India. Since it has failed the active business test ourside India on account of 50% of its assets being
located in India, the persons who take key management and commercial decisions for conduct of the
company’s business as a whole and the place where the decisions are made gra the key factors in
determining whether the POEM of the company Is In India. The facts of the case clearly state that the
key management decisions and commercial decisions for conduct of the Company’s business
A% 3 whole are made by the directors located in India and at the meetings held in India
Vherefore, the POEM of Peter Inc. is in India In the PY.2024-25, irrespective of the fact that
majority of the board meetings are held outside India,

Section 194] applies when professional fees are being paid io a resident, whereas section 195
applies when payments are made to a non-corporate non-resident or a foreign company.
section 194] is income specific and section 195 s payee specific. CBDT vide Notification No. 29 /2018
dated 22 June 2018 has clarified that the foreign company shall continue to be treated as a
foreign company even if it is said to be resident n India on account of its POEM being in India,
and all the provisions of the Act shall apply accordingly, Where more than one provisien of Chapter
AVIH-B of the Act applies to 1 Oreign company as resident as well as a foreign company, the provision
applicable to the forelgn company alone shall apply. Further, in case of confia between the provision
applicable to forelgn company as resident and the pravision applicable to it ay fareign company, the
Eatter chall generally prevail. Hence, Payal Ltd shall deduct tax under section 195 while making
payment of fees for professional services to Peter Inc., a forelgn company resident in India,

(Juestion 42

XYZ Co,, an Indian company, is engaged In the business of manufacture of packaging material having
its manulacturing factlity In India. XYZ Co. i a whally owned subsidiury of Flix Inc. 2 compiny
incorperated in Country M. Angelo and James, cltizens and residents of the Country N, each of them

hold 50% of the share capital of Flix Inc, Angelo and James, each had invested equivalent to INR 100
crores in FIx Inc. in April 2015,

(I 1# June 2024, Angelo and James, baving received an offer which they believe was fair, suld their

entire stake in Flix Inc. to Ishaan, resident of Lountry N for amount equivalent to INR 350 crores
vach,

Theaccounting perlod of Flix Inc. 15 fany ary to December, the relevant extruct of the balance sheet of
Flix Inc. as on 31 Pacomber 2023, 19 June 2024 and 31% December 2024 are as follows:

| Particul nrs | Ason 31= As an 1% Ason 31s

- December | June 2024 December

2023 {inINR| (inINR |2024 (in INR
Crores) crores) crores)

——

Details regarding Flix Inc. |
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Book value of assets 1,000 1,300 1,500
Lankilities : 300 250 350

| fair market value of assets (without reduction of Boo 1100 950
finliities)
Detalls regarding investment in XY% Co.
(o5t of acquisition 150 150 150
Book value of assets in balance sheet of XYY Co, 350 550 480
{iabilitles 150 200 250
| il market value of assets in balance sheet of XYZ Co. 350 600 GO0
fwithouwt reduction of lia hﬂitms]

Lersrmine whether the income arising from transfer of shares of Flix Lﬂ tlmrgeahle to tax In India in
(e hands of Angelo and James for the AY. 2025-26. Assume there is no DTAA between India-Country

i and between India-Country K.

Answer

Capital gain arising in the hands of Angelo and James from transfer of a capital asset situated in
tndin would be deemed to accrue or arise in India. Shares of Flix Inc, Country M, shall be deemed
tn he sitnated in India if those shares derive directly or indirectly, its value substantially from
ns=ets located in India. "
Shares of Flix Inc. would e deemed to derive its value substantially from the assels located in India,
i on the specified date, the fair market value of Indian assets (without reduction of liabilities]) Le, fair
market value of assets of XYZ Co. - '

excecds 1 10 crores; and .

represents at least 50% of the value of all the assets owned by the Flix Inc.

specified date would be the date of transfer Le, 162024 since book value of the assels of Flix Inc.
an the date of transfor Lo, T 1,300 crores exceed the book value of the assets as on the last balance
sheet date preceding the date of transfer e, T 1,000 crores by at least 15%.

Shares of Flix Inc. derives its value substantially from assets located In India sinee the fair market
value of assets located in India (without reduction of liahilities] on 1.6,2024, being the specified
1ate Lo, T 600 crores exceed T 10 crores and represents more than 50% i.e. 54.545% of the
{2 market value of assets of Flix Inc. Le, 1,100 crores.

Hence, the shares af Flix Ine. would be deemed to be a capital asset situated in India and the capital
paims from the transfer of shares of Flix Inc. by Angelo and james would be deemed to accrue or arise
i lhdlia, Accordingly, the capital gains arising from transfer of shares of Flix Inc. would be
taxable in the hands of Angelo and James in india as per Income-tax Act, 1961.

Ouestion 43

Wiles Ine., a company incorporated bn US, is engaged In development of infrastructure and providing
consultancy in the same field. During the Financlal Year 2024-25, its shareholders met In India for
Uhree: times. The first two meetings were held to discuss the modification of rights attached to
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various classes of shares and third meeting was held to discuss and decide about sale of companies'
assets situated in [ndia. The meetings of Board of Directors are held in Chicago, USA where
management and commerdal decisions necessary for conduct of company's business are taken,

It provides the following additiona) tnformation:

) Dividend received T 550,000 (Net of TDS) on Global Depository Receipts of Z Ltd, an Indian
company, issued under a scheme of Central Government against the initial issue of shares of
company and purchased by Miles Inc. in foreign currency through an approved intermediary,

[l}  Fees for technical services received from Government of India: ¥ 555,000, The Government of
India utilised such technical services for a development project carried out by it in N epal.

You are required to determine residential status of Miles Ine, and compute the total income of Miles
Inc. for AY. 2025-26 briefly explaining the relevant provisions of the Income-tax Act, 1961,

Answer

Miles Inc, a foreign company, would be resident in India if its POEM, in that year, isin India. Since the
meeting of Board of Directors are held outside India i.e., in Chicago, USA where management
and commercial decisions necessary for conduct of company’s business are taken, its POEM
would be outside India, Hence, Miles Inc. is a non-restdent during the P Y, 2024-25.

The declsions made by shareholdors in [ndia an modification of the rights attaching ro varioys
classes of shares and sale of tompany's assets situated in India are not relevant for determination of
Miles Inc.s place of effective management.

Computation of total income of Miles e,

- Partleulars Amount (%)

Dividend received on GDR of 30 Indian o pany*['i';ahle. since incomd 1s from any f,13,839
asset or source of income s in [ndia, Tax @10.4% wonld have beay deducted gn
dividend of GDR] [3 5.50,000/69.6%]

Fees for technical services reeeived from Government of India [Taxahle, since it 1s 700,758
(deemed to accrue or arise inlndia on account of belng received from Government
of India even thouph services are utllised for develnpment pProject carried out

outside India. ‘Tax @20.59% would have been deducted on FTS recelved from
Government] [ 555,000 £ 79.2%]

Note - Since, word *received” is mentioned alter fees for technical selvices, solution |
has been worked out cunsidering the FI'S amount as niet of TDY wnd accordingly |
grossing up has been done. However, on account of using word "Net of TDS" after
dividend amount but not after FTS amount, Itis possible to assume FTS amount of
t 5.55,000 as gross amount. Iy such case, total income would be % 11,68,839,

Total Income

—_— E—

14597
_‘ll"'l.l-ki._E_'J‘..T'J

Question 44

Wionl Inc, a company incorporated in Japan, is engaged in development of infrastructure and
providing consultancy in the same fleld. During the year, Its shareholders met in India for three
Lirmes, The first two meetings were held to discuss the modification of nghts attached to various
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Jueees of shares and the third meeting was held to discuss and decide about sale of companies’

gpets <Ituated in India. [t provides the following additional information:

) Dividend declared by a Miani Inc, a Japan based Company: ® 54,000 [Mian [nc. holds 70% of
i1 total assets in India).

riil  Fees for technical services recelved (gross) from Government of India: § 454,000, The
Government of India utilised such technical services for a development project carried out by it
ikl HEFH!].

Ui Lnlerest received from Ms: 0, 2 unit located (n IFSC In respect of monies borrowed by Ms. 0: 3

Lo, 00,

(iv]) ©On26122024, Wioni Inc, sold 5,000 equity shares held by it in an Indian Company for 3 B9 per
fiare. These shares were bought by the Wiond Inc. on 28% June, 2011 for 2 64 per share. Both
‘he purchase and sale of shares were effected through a recognized stock exchange in India.
Foir Market Value of these shares on 31.01.2018 was T 70 per share.

Yot are required to compute the total income of Wionl Inc, for the assessment year 202 G-26 hriefly

capluining the relevant provisions of the Income-tax Act, 1361,

Answer

Winal Ine, Is a company incorporated in Japan. It would be resident in India, if its place of effective

snnagement is in India In that year,

As per the POEM guldelines, the decisions made by a shareholder for sale of all or substantially all of
e rompany’s assets, or the modification of the rights attaching to various classes of shares or the
oue of o new class of shares ete, are declsions typically affecting the existent of the company itsell

or the rights of the sharcholders as such, rather than the conduct of the company's business from a
nanegement or commerdal perspective. Therefore, such decisions are mot relevant for
Setermination of a company’s place of effective management. Therefore, the POEM of Wioni
Lac, bs mot in India and hence, it is a non-resident for A.Y.2025-26.

Taxabllity of income

per section 5(2), in case of a non-resident, only income which actrues or arlses or which is
o omed to acerue or arise to it n India or which I8 received or deemed to be received in India in the
relevant prviows year s taxable (0 India

Computation of total income of Wioni Inc.
Particulars . Amount (%)

Il_u-l' Bividend declared by Miani lnc, a Japan based campany which holds 70% of Mil
its total assets in India [As per Circular No. 4/2015, dated 26.03.2015,
dividends declared and paid by Miani Inc, a foreign company, outside India in

| respect of shares which derive thelr value substantlally from assets situated

' | in Indlia would not be deemed to be income aceruing or arising in India]

i) Fees for technical services recelved from Government of India [As per section 454,000
N 1)(¥ii), any fees for technlcal services would be deemed to accrue or arise
in India if they are payable by Government of [ndia, Since FTS is received

‘rom Government of Indin, it is deemed to have accrued or arisen in India

rrespective of that fact that it is utilized for a project outside Indin)
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%

(iii) | Interest received from Ms. 0, a unit located in IFSC for monles borrowed by it

Nil
[As per section 10(15)(ix), interest payable to Wion! Inc, a non-resident, by
Ms. O, a unit located in IFSC, in respect of monies borrowed b y it is exempt]
(iv} | Long term L‘.ﬁpital gains
Sale consideration (5,000 x T 89) 1445000
Less: Cost of acquisition, being higher of 2.1L.50.000 95,000
[2) Actual cost Le, (5,000 x3 64) T 3.20,000 1
(b] lower of ¥ 350,000
13,50,000 (5,000 % 70, being fair market value on 31.1.2018 and
14,45.000 (5,000 x T 89), being full value of consideration
[There would be no tax on long-term capital Eains, since only the gain Iy
excess of ¥ 1,25,000 Is taxable@12.5% u/s 1124)
Tolal lncurrne TEAE.[I{}E
Question 45

Red Ltd, a non-resident foreign company, had entered into s collaboration agreement, approved by
the Central Government, with Blue td., an Indian company and is in receipt of following payments

during the year:

(I} Interest on 8% debentures for 2 40 lukhs lssued by Blue Ltk on July 1, 2024 in consideration of
providing of technical know-how, manufacturing process and designs (date of payment of

interest being March 31 every year),
[it]
Lid. payable each year before March 31.
(iif}

service charges @2.5% of the value of plant and machinery for ¥ 500 Lakhs leased out tu Blue

Apart from the above incomes, Red Ltd. earned long term capital galn amounting tw ¥ 1.90

Lakhs on sale of dabentures of Green Pyt Ltd., an Indian company, subseribed in USS,

Lompure the Total Income of Red Ltd. for the AY. 2025.26.
Answer

Computation of total income of Red Ltd., a fereign company

Particulars

Fees for technical services

Debentures issued by Blue Ltd, in eonsideration for provision of technical know-
how by Red Ltd., a foreign company, Is In the nature of fee for technical services,
deemed to accrue or arise in India to Red Lid,, 2 foreign company

Royalty

service charges for leased out plant and machinery [T 500 lakhs x 2.5%] [Service
charges paid by Blue Ltd. for leased out plant and machinery is in the nature of
royaity, which Is deemed to accrue or arise In India to Red Lud,, a foreign company]
Capital Galns

Long term capital gain on sale of debentures of Green Pvt. Ltd. an Indian company
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Interest on debentures 240,000
Interest on debentures [340 lakhs x B% x 9/12] [Interest on debentures of Blue Led,,
an Indlan company, is deemed to accrue or arise in India; since debt incurred ls not
used for a business outside India or for earning income from a source outside India]

Total Income | 56,80,000

Question 46

M. Black and Brown SA., (BnB) a non-resident company incorporated in Country &, appointed Mr.
Lal Singh as an agent in India. Lal Singh habitually maintains in India, stock of goods or merchandise
and regularly defivers the same on behalf of EnB, BnB does not have a permanent establishment ora
fixed place of profession in India, Also, there is no DTAA between India and Country X.

Bnb earned the following incomes from India during the year:
Income from delivery of goods by Mr. Lal Singh % 2 crores,
fee for technical services 3 55 lakhs [Afer deducting % 6 lakhs spent on earning such income)

Long-term capital gains from sale of unlisted debentures of White Pvt. Ltd. on 31.3.2025, an Indian
Company (subscribed m USE) T 14 lakhs

BB had paid a sum equal to & 50 lakhs as tax in Country Xin respect of the above-mentioned income
carned from India,

You are required to discuss the rifevant provisions of Income-tax Act with respect to the taxability of
incomes earned by Bnl in Indla and compute total income and tax liability of Bnb for AY. 2025-26.

Answer )
Computation of Total Income and Tax lability of BnB
| ) Particulars B - T & |
income from delivery of goods by Mr. Lal Singh, an agent of BnB 2,00,00,000

| As per section ¥(1(), business profits ofa foreign company would be deemed to
| qeerue or arise n Indig, if such income accrues or arises through or from any
bhusiness confection in India. In case of BnB, business connection is established,
since Mr. Lal Singh acting on its behall habitaally maintains in India a stock of goods
or merchandise from which he regularly delivers goods or merchandise on its
behalf, Therefore, such income is taxable in the hands of BnB,

Fee for technical services (FTS) 61,00,000
F1S would be taxable in hands of a foreign company, since FES has been received in
India. Assuming that the Agreement has been approved by Central Govt, as per
section 115A, such FTS would be taxable in the kands of BnE without deducting
expenditure on earning such Income, Accordingly, 61 lakhs would be taxable. |
Long-term capital gains from sale of unlisted debentures of White Pyt Ltd. an 14,000,000
Indian company, would be taxable in the hands of BnB, since it arises from the
capital asset situated in India,

‘ Tatal Income [ 2.7 E,Dml}ﬂ'ﬂ'

r——
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' Tax liability on total income of T 2,75,00,000 n
Tax on long-term capital gain @12.5% as per section 112 1,75,000
Tax on Fees for technical services @ 20% on % 61.00,000 a3 per section 1154 12,20,000
Tax on other Income @®35% on T 2,00,00,000 70,00,000

#3,95,000

Add: Surcharge@®2% since total income > T1 crore but < 110 crore LA67.900

85,62,900
Add: Health and education cessi4%, 342516

Tax liability B9,05,416
Tax liability (rounded off) #9,05,420
Note - No credit will be avallable in respect of 350 lakhs puiﬁ as tax in Euuntﬁr X since there s
i DTAA with Country X and the provisions of section 91 providing for deduction in cases where
there is no DTAA will not apply to BnB, being a foreign company,

Question 47

Trex Lul, a company incorporated in Country "T%, has the following Incomes in Indfa during the yesr.
Compute the total Ingome and tax liability of Trex Ltd. for the Assessment Year 2025-26, assuming
that izs POEM Jg outside India,

(1] Interest of T 2,385,000 ecarned on debenturies of T 30,00,000 issued on 19 Angust 2024, in
consideration of providing technical knowhow to MNO Ltd, an Indian Company, for the
purpose of business carried out in India.

(i) Dividend of ¥ 650,000 earned on Global Depository Receipts of Y1, Trd, an Indian company,
issued undera scheme of Central Government against the initial issue of shares of the company
and purchased by Trex Ltd. in forejgn currency through an approved intermediary,

(i) Dividend of ¥ 15,50,000 earned on'equity shares of Indian companies,

[Iv] Hfﬁ?ﬂi['j;' amounting to ¥ 1256470 (net of TDS @20.80%), received from 7 Lad, an Indian
company. in pursuance ol an agreement approved by Central Government,

(¥v] Business Income of 1 850,000 from a unit established at Dethi.

(vi) Long-term capital gain of ¥ 2,232,000 on transfer of shares ol Black Pvt, Lid, an Indian company.
Notes -

() NoDTAA exists between Indiaand Country *T7,

(E]  The Unitin Delhi Is not Invelved in provision of technical knowhow /royalty (Le, No PE),

Answer

Computation of total income and tax liability of Trex Ltd., a non-resident foreign company

Computation of total Income |

Particulars i T
. Profits and gains of business or profession
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Business Income from a unit established at Delhi 850,000
Fees for technical services [would be equivalent to the amount of 30,00.000
debentures of T 30,00,000 recefved from an Indlan company, issued in
consideration of providing technical knowhow] for the purpose of
husiness carried out in India
Royalty income received from Z Ltd, an Indian company, in pursuaance
of an agrecment approved by Central Government [X 1256470 X

100/79.20, since tax have heen deducted at source @ 20.8%) 1586452 | 5436452
Capital Gains

Long-term capital gains on unlisted shares 232,000
Income from Other Sources

Interest on debentures issued by an Indlan company 285,000

Dividend on Global Depository Receipts (GDRs) of YL Ltd, an Indian 6,550,000
company, lssued under 4 scheme of Central Government against the
initial issue of YL Ltd. and purchased in forelgn currency by Trex Ltd,

Dividend income on equity shares of Indian companics 1550000 | 2485000
Gross Total Income/Total income 815 é.*LEZ
I ' Computation of tax liability o |

* Particulars T | =
 Business income of  8,50,000 [taxable @35%] 297,500
| FT5 of T 30,00,000, taxable @20% u/s 1154 £,00,000
Rayalty income of @ 15,86,452, taxable 020% u/s 1154 F17.290 | 1214790
| Long-term capital gain of 1 2,32,000 on unlisted shares taxable @12.5% - 25,000
under section 112
| Interest on debentures of ¥ 2,85,000, taxable @35% [Since debit is 04,750
. L[I.l.‘l.lth!d in Indian currency, it 1s not eligible for concessinnal rate ol
| Eﬂ% u/s 1154] .
Ulvldﬂnd on GORs of T 6,50,000, taxable @ 10% u/s IIEAC 65,000
Mvidend on equity shares of 1 15,50,000, taxable @20% ufs 115A (O 474,750
1718540
Add: Health and education cess@4%h 6B, 'J"'H
Tax lability _ B 1?,3?.1 Bz

Note - Since the unit in Delhl does not play any role (n provision of technical know/royalty, the
provisions of section 44DA are not attracted in this case in respect of fees for technical services

and royalty.

Question 48

The jurisdictional Assessing Officer of Mr. Albert, a non-resident, wants to treat the lollowing persons
as his agent in India for AY. 2025-26 as per the provisions of section 163 of the Income-tax Act, 1961

You are required to discuss the validity of the Assessing Officer’s caims, ,
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(1) Mr, Albert owned a residential house in Goa, India. During the year, he sold the house to Mr.
'Souza, another non-resident. AD wants to treat Mr. D'Souza as an agent of Mr. Albert.

(1) Mr, Albert employed Mr, Rakesh, a resident of India, to work for him on 142023, Mr. Rakesh
left India to be employed by Mr. Alberton 1.4.2024.

Answer

As per section 163, an agent, in relation to a non-resident person, intér alfa includes
« any person in India who Is employed by or on behalf of the non-resident or

* any person {whether resident or non-resident] who has acquired a capital asset in India by
means of a transfer from the non-resident.

(1) Since Mr. D'Souza sequired residentlal house in Goa from Mr. Albert, the jurisdictional
Assessing Officer can treat Mr. D'Souza as an agent of Mr. Albert even though Mr, 'Souza fsa
non-resident,

(i) Mr. Rakesh was emplayed by Mr. Albert on 1.4.2023, He left India on 1.4.2024 to be employed
by Mr. Albert. Since he is not in India during the P.Y. 2024-25, the jurisdictional Assessing
Officer cannot treat him as an agent of My, Albert for the PY, 2024-25,
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CHAPTER - 21
Transfer Pricing

;M
Transfer Pricing Basics

Question 1

| Examine with reasons whether the two enterprises referred to in the Independent situations given
helow con be deemed to be associated enterprises under the Indlan transler pricing regulations:

(i1 POR Inc, a US company having its place of effective management also in the USA, has advanced
a loan equivalent to ® 170 crores to Mahanadi Ltd,, an Indlan company on 10.4.2024, The total
hook value of assets of Mahanadi Ltd. is ® 300 crores. The market value of the assets, however,
Is 3 320 crores. Mahanadi Lid, repald % 30 crores before 31.3.2025.

(I} Queeniand ple, a French company having its place of effective management also in the France,
has the power to appolnt 3 of the directors of Godavari Ltd, an Indian company, whose tatal
number of directors in the Board is 8.

(iif} Total value of raw materials and consumables of Saraswatl Ltd, an Indian company, is T 900
crores. OF this, supplies to the tune of T 830 crores are by Zoel GmbH, 2 German company
having its place of effective management in Germany, at prices and terms decided by the

i German company, J

e T— i —

|

Answer

(i PQR Inc, a forelgn company, has advanced loan of ¥ 170 crores to Mahanadi Led, an Indian
company, which amounts to 56.67% of book value of assets of Mahanadi Lid. Since the loan
advanced by PQR Inc. {s 51% or more of the book value of assets of Mahanadi 1Ltd, POR Inc.
and Mahanadi Ltd. are deemed to be assoclated enterprises under the Indian transfer
pricing regulations.
The desming provisions-would be attracted even if there is a repayment of Joan during the
same previous year which brings down the said percentage below 51%,.

N

(#) Queenland ple, a forelgn company has the power to appeint 37.50% (3 out of 8) of the
i directors of an Indian company, Godavari Ltd.

Two enterprises would be degmed to be associated enterprises if more than half of the board
of directors of one enterprise are appointed by the other enterprise,

In this case, since Queenland ple has the power to appoint unly 37.50% (which is less than half)
of the directors of an ndian company, Gadavari Ltd, Queenland plc and Godavari Lid. are not
deemed to be associated enterprises,

(iif) Since Zoel GmbH, a German company, supplies 92.22% of the aw materials and cansumahles
required by Saraswati Litd, an Indian company, which is more than the specified threshald of
Q0%: and the prices and terms of supply are decided by the German company, the wo
companies are deemed to be assoclated enterprises.

(Question 2

State with reasons, whether Netlon LLC, (Incorporated in 5§ ore) and Briggs Lid., a domestic

B
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W
company, are/can be deemed to be associated enterprises for the transfer pricing regulations (Each
situation s independent) of the athers;

[} Netlon LLC. has advanced a loan of T 53 crores to Briges Lid, on 12.1.2025. The total book value
vt assets of Briggs Lud. is ¥ 100 crores. The market value of the assets, however, is T 150 crores.
Briges Lud. repaid T 10 crores before 31,3.2025,

(i} Netlon LLC. has the power to appoint 2 of the directors of Briggs Ltd, whose total number of
directors in the Board s 4,

(i) Total value of raw materials and consumables of Briggs Lud. is € 900 crores, Of this, Netlon LLC,
supplies to the tune of ¥ 820 crores, at prices mutually agreed upon once in six months and
depending upon the market conditions.

Answer

(i}  Netlon LLC, a foreign company, has advanced loan of T 53 crores to Briggs Ltd., a domestic
company, which amounts to 53% of book value of assets of Briggs Ltd, Since the loan advanced]
by Netlon Ing. is not less than 51% of the hoolt value of assets of Briges Ltd, Netlon Inc. and
Briggs Ltd. are deemed to be assuciated enterprises for the transfer pricin g regulations,

The deeming provisions would be attracted even if there ix 2 repayment of loan duting the
same previous year which brings down his percentage below 51%.

(i) Netlon LLC has the power to appoint 50% (2 oul of 4) of the directors of Briggs Ltd

Two enterprises would be degmed to e associated enterprises if more than half of the board
uf directors of tne enterprise aro appointed by the other enterprise,

In this case, since Netlon LLC has the power to appoint exactly half fand not more than half) of
the directors of Briggs Lud,, they are not deemed to be associated enterprises,

(i} Even though Netlon LLC supplies 91.11% of the raw materials and consumables required by
Briges Ltd, which is more than the speciiied threshold of 90%, Netlon LLC and Briges Lid, are
not deemed to be associated enterprises

Reason for not deemed to be associated enterprises 1s since the price of supply is not
influenced by Netlon LLC but is mutnally agreed upon once in six months depending upon
prevailing market conditions.

Question 3

Exumine whether transfer pricing provisions under the Income-tax Act, 1961 would he attracted in
respect of the following cases -

(i) Sclentific research services provided by Lambda Sicom, an Itallan company to XYZ Lid, an
Indian company. XYZ Ltd. holds 30% voting power in Lambda Sicom.

(i} Purchase of commadities by Omeea Ltd., an Indian com pany. from Cylo AG, a German company.
Omega Lud, is the subsidiary of Cvle AG

(Wi} Transfer of technical knowhow by ¥ Ltd, an Indian company, to Alcatel Lucent, a French
company, which guarnntees 15% of the borrowlngs of ¥ Ltd,

v} Gamma Ltd, an Indian company, has two units, Delta & Phi. Unit Delta is engaged in the
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development of a highway project, for which purpose an agreement has been entered into with

the Central Government. Unit Delta is eligible for 100% deduction under section 80-1A. Unit Phi

is earrying on the business of trading in steel, Unit Phi transfers 25,000 metric tons of steel of
i value of 230,000 per MT o Unit Delta for ® 20,000 per MT.

Answer

(1)

(i}

(i)

liv)

Clse (1) of Explanation to section 92B amplifies the scope of the term "International
transaction”, According to the said Explanation, international transaction includes, inter alla,
aovision of scientific research services. XYZ Ltd, holds 30% voting power in Lambda Sicom,
Therefore, the condition of XY7Z Ltd. holiding shares carrying not less than 265 of the voting
power in Lambda Sicom is satisfied. Hence, Lambda Inc. and XYZ Ltd. are deemed to be
nssociated enterprises under section 92A(2). Since the provision of scientific research
services by Lambda Sicom to XYZ Ltd, i€ an "International transaction” between associated
enterprises, transfer pricing provisions are attracted in this case.

Purchase of tangible property falls within the scope of "lmternativnal transaction”. Tangible
property includes commodity. Cylo AG and Omega Ltd. are associated enterprises under
sectfon 92A, since Cylo AG is a holding company of Omega Ltd. Therefore, purchase of
commodities by Omepa Ltd, an Indlan company, from Cyle AG, a German company, Is an
international transaction between associated enterprises, and consequently, provisions
of transfer pricing are attrocted in this case,

The scope of the temm “Intangible property” has been amplified to include, inter alia, technical
lknowhow, which is a rechnolegy related intangible asset. Transfer of intangible property falls
within the scope of the term “international transaction”. Since Alcatel Lucent, a French
company, guarantees not less than 10% of the borrowings ot ¥ Lid, an Indian company, Alcage!
Lucent and Y L. are deemed to be associated enterprises under section Y2A(2). Therelore,
since transfer of technical knowhow by Y Lud, an indian company, to Alcatel Lucent, a French
cotipany, 1s @n International transaction between associated enterprises, the provisions
of transfer pricing are attracted in this case.

Unit Delta Is sligible for deduction@100% of the profits derived from its eligible business (i.e,
the business of developing an infrastructure facility, namely, a highway project in this case]
under section 80-1A. However, Unit Phi is not engaged In any "eligible business”. Since Unit Ph
has transferred steel to Unit Delea at a price lower than the fair market vatue, it is an inter-unit
transfer of goods between ellgible business and other business, where the consideration for
transfer does not correspond with the murket value of goods, Therelore, this transaction
would fall within the meaning of “specified domestic transaction” to attract transter
pricing provisions, since the apgregate value of such transactions during the year
exceeds a sum of ¥ 20 crore.

Question 4

Anush Motors Ltd,, an Indian company declared income of T 300 crores computed Io sccordance with
Chapter 1V-D but before making any adjustments in respect of the following transactions for the year
ended on 31.3.2025:
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(i) 10,000 cars sold to Rida Ltd, US company, which holds 30% shares in Anush Motors Ltd. at a
price which is less by $ 200 sach car than the price charged from Shingto Ltd,

(I1]  Rovalty of § 1,20,00,000 was paid to Kyoto Ltd, a US company, for use of technical know-how
in the manufacturing of car. However, Kyoto Lid. had provided the same know-how to another
Indian company for § 20,00,000. Kvoto Lud is the sole owner of technology used by Anush
Motors Ltd. in its manulacturing process.

(1) Loan of Euro 1000 crores carrying interest @10% pa. advanced by Dorf Lid, a German
company, was outstanding on 31.3.2025. The total hook value of assets of Anush Motors Ltd.
on the date was 2 90,000 crores. The said German company had also advanced a loan of similar
amount to another Indian company @9% p.a. Total interest paid for the year was EURD 100
Crores.

Explain in brief the provisions of the Act affecting all these transacticns and compute the income of
the company chargeable to tax keeping in mind that the value of 1§ and of 1 EURQ was ¥ 63 and T 84,
respectively, throughout the year.

Answer

Any income arising from an international transaction, where two or more "associated enterprises’
emter into o mutual agreement o arrangement, shall be computed having regard to arm’s length
price as per the provisions of Chapter X of the Act.

Section 92A defines on “mssociated enterprise” and sub-section () of this section speaks of the
situations when the two enterprises shall be deemed to associated enterprises. Applying the
provisions of sectlon 92A(2}{a) to (m) to the given facts, it is clear that "Anush Motors Ltd” is
associated with:

(1] Rida Ltd, as per section Y2A[2)(a), because this company holds shares carrying more than 26%
of the vating power {n Anush Motors Lid.;

(i} Eyoto Ltd. as per sectinn 92A(2)(g), since this company s the sole owner of the techhology
vsed by Anush Motors Ltd, in its manufacturing process;

(hii) Dol Lid, as per section 92A(2)(¢), sinee this company has linanced an amount which is more
than 51% of the boek value of loial assets of Anush Motors Ltd.

The transactions entered into by Anush Mators Lid, with ;lilTFre-m companles are, therefore, to be
adjusted accordingly th work out the Income chargeahle to tax,

Particulars | T(in
Crores)
Income of Anush Motors Lid. as computed under Chapter IV-D, prior to adjustments as
per Chapter X 300,00
Add: | Difference on accoont of adjustment in the value of international transactons:
(1) Difference in price of car @ $ 200 each for 10,000 cars 12.60
($ 200 % 10,000 x 3 63)
(ii) | Difference for excess payment of royalty of § 30,00,000 18.90
(% 30,00,000 % T A1) [See Note below]
(iii) | Difference for excess interest paid on loan of EURD 1000 crores B40.00
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| | (% 84*1000%1/100) |
i Fotal Income ) 1.1?1.5£I'J

he difference for excess payment of royalty has been added hack presuming that the manufacture of
cars by Anush Motors Ld is whally dependent on the use of know-how pwined by Kyoto Ltd.

(yuestion 5
w= Lid. is an Indian Cownpany in which Zilla Inc, a US company, has 28% shareholding and voting

power. Fallowing transactions were effected between these twa companies during the financial year
Eﬂz"l‘lﬁq

(] XE Ltd. sold 1,00,000 pieces of T-shirts at $ 2 per T-Shirt to Zilla Inc. The |dentical T-Shirts
were sold to unrelated party namely Kennedy Inc, at § 3 per T-Shirt,

(i) XE Ltd. borrowed $ 2,00,000 from a foreign lender based on the guarantee of Zilla Inc. For this,
XE Ltd. paid § 10,000 as guarantee fee to Ziita Inc. To an unrelated party for the same amount
af Inan, Zilla Inc. collected § 7000 as guarantee fee.

(i) XE Ltd. paid $15,000 to Zilla Inc. for getting various potential customers detalls w improve its
Business, Zilka Inc. provided the same service to unrelated parties for 3 10,000.

Assume the rate of exchange as 15 = 164

\
XE Ltd. is located in a Special Economic (SEZ) and its Income before transfer pricing adjustments for
the year was T 1,200 lakhs.

Compute the adjustments to be made to the total income of XE Ltd,

Assuming that such adjustments are made by the Assessing Officer, state whether it can claim
deduction under section 10AA for the inceme enhanced by applying transfer pricing provisions.

Answer

XE Itd, the Indlan company aad Zille Inc, the US company are deemed to be associated
enterprises as per section 92A(Z){a), since Zilla Inc. holds shares tarrying not less than 26% of the
voting power in XE Ltd.

As per Explanation to section 92B, the transactions entered into between these two companies for
sale of product, lending or guarantee and provision of services relating to market research are
included within the meaning of "international transaction”.

fccordinply, transfer pricing provisions would be attracted and the income arising from such
international transactions have to be computed having regard to the arm's length price. In this case,
from the Information given, the arm's length price has to be determined taking the comparable
uncontrolled price method to be the most appropriate method,

Particolars | - T in lakhs

Amount by which total income of XE Ltd, is enhanced ot aceount of adjustment in o
the valug of nternational transactions:

(1) | Difference in price of T-Shirt @ $ 1 each for 1,00,000 pleces sold to Zilla Inc. fd. 00

(%1% 100,000 x T64)
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] (i} | Difference for excess payment of guarantee fee to Zilla Inc. for loan 1.92
borrowed from foreign lender [$ 3,000 x 7 64 I
(iii) | Difference for excess payment for serviees to Zilla Ine. (% 5,000 % 3 64) 3.20
6912
XE Ltd. cannot claim deduction under section 10AA in respect of ¥ 69,12 lakhs, being the
| amount of Iﬂmme by which the total income js enbanced hy virtue of E rst_ proviso ko section 92 EH_}_]

=l Ll

Calculation of ALP
Question 6

L Limited, an Indian Company supplied billets to jts holding company, 1), Limited, UK during the year,
L. Limited also supplied the same product to another UK hased company, V. Limited, an unrelated
entity. The transactions with U Limited are priced at Buro 500 per MT | FOB), whereas the
transactions with V., Limited are priced at Euro 700 per MT [CIF). Insurance and Frelght amounts to
Euro 200 per MT. Compute the arm's lenyth price for the transaction with U. Limited,

Answer

In this case, | Limited, the Indian tompany, supplied billets to its foreign helding compary, U.
Limnited. Since the foreign company, U. Limited, is the hoiding company of i, Limited, 1. Limited aid U,
Limited are the associated enterprises within the meaning of section 924

As 1, Limited supplies similar product to an unrelated entity, V. Limited, UK, the transactions betwasn
L Limited and V. Limited can be considered as comparahle uncontrolled trunsactions fur the purpose
of .determining the arm's length price of the transactions between L Limited and 1, Limited
Comparable Uncontrolled Price (€UP) method of determination of arm's length price (ALP)
would be applicable in this case.

Transactions with U, Limited are on FOB basis, wheregs ransactions with V. Limited are on CIF basis.
This differenice has to be adjusted hefore Lompating the prices,

| Amount (in Euro) |

Price per MT of billetsto V. Limited | 700
Less: Cost of insurance and freight per M.T. 200

. Adjusted Price per M.T, ! I 500

Since the adjusted price for V. Limited. UK and the price fixed for U, Limited are the same, the arm's
length price Is Euro 500 per MT. Since the sale price to related party (i.e, U, Limited) and unrelatad

party (Le, V. Limited) is the same, the transaction with related party 1, Limited has also been carried
out at arm’s longth price,

Question 7

US Ltd, a US company has a subsidiary, IND Ltd, in Indla, US Ld, sells computer monitors to IND Lid.
for resale in India. US Ltd. also sells computer monitors to CMI Lid, another computer reseller, It
sells 50,000 computer monitors to IND. Ltd. at ¥ 11000 per unil. The price fixed for CMI Ltd, is ¥
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10,000 per unit. The warranty in case of sale of maonitars by IND Ltd. [s handbed by IND Lrd. However,
for sale of monitors by CMI Ltd, US Ltd, s responsible for the warranty for 3 months, Both US Ltd.
and IND Ltd. offer extended warranty at a standard rate of ¥ 1,000 per annum. On these facts, how is
the assessment of IND Ltd, going to e affected?

Answer

US Ltd., the forelgn company and IND Ltd,, the Indian company are assoclated enterprises since us
Lud. s the holding company of IND Ltd, US Lud, sells computer monitors to IND Ltd. for resale in India.
U Ltd, also sells identical computer monitors ty CMI Lid, which is not an associated enterprise. The
price charged by US Ltd. for a similar product transferred in comparable uncontrolled transaction I,
iherefore, identifiable. Therefore, Comparable Uncontrolled Price (CUP) method for determining
arm’s length price can be applied.

While applying CUP method, the price in comparable uncontrolled transaction needs to be adjusted
to account for difference, if any, between the international transaction (i.e. transaction between US
L, and IND Ltd.) and uncontrolled transaction (i.e. transaction between US Ltd. and CMI Ltd.) and
the price so adjusted shall be the arm’s length price for the international transaction.

For sale of monitors by CMI Led,, US Lul. is responsible for warranty for 3 months. The price charped
by US Ltd. to CMI Lid. includes the charge for warranty for 3 months, Hence arm's length price for
computer monitors being sobd by US Ltd. te IND Ltd. would be:

Particulars . No. L

Sale price charged by US Ltd. o CMI Ltd. 10,000
Legs: Cost of warranty inchided In the price charged to CMI Ltdl,

(21,000 % 3/12) 250
Arm's length price 9,750
Actual price paid hy IND Ltd. to US Ld. 11,000
Difference per unil 1,250

| No. of units supplied by U85 Lt to IND Ltd.

Addition requived to be made in the computation of total income of IND 50,000
Led. (1,250 = 50,000) 6,25,00,000

No deduction under Chapter VI-A would be allowable in respect of enhanced income of 3 6,25 crores.

Question 8

Earth [P) Ltd. Calcutta is engaged in trading of electronic goods. It parchased goods from its
associated entorprise Sun Pre, Ltd., Singapore, and also from unrelated party, Oceania Ltd, UK. For
ihe FY.2024-25, the gross profit margin was 15% on the sale of goods of Sun Pte Lud, whereas it was
2006 i the case of Oceania Ltd. After-sales warranty of 6 months was provided by Sun Pre Lid,
whereas Oceanin Ltd, gave after-sales warranty of 1 year. The cost of warranty may be tiken as 2%
of the sale price. The Sun Pre. Ltd.'s brand value is internationally known and the benefit of the brand
valuie can be taken as 1% of sals price. During the year. it sold goods of Sun Pte Ltd. for 1 20 cures
and of Oceanla Ltd. for T 15 crores. As regards transport cost of the goods purchased, there was no
difference between related and unrelated party, Compute the ALP of the transaction between Earth
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(V) Ll and Sun Pre Ltd,, Singapore by applylng the Resale Price Methne, considering the facts of the
rase,

Answer

As per section 92B, the transactions entered into between Earth (P) Lid,, an Indian com pany, and Sun

Pre. Led, Singapore, being associated enterprises, for purchiase of electronle goods would he
international transaction,

since Earth (P) Lid. purchased similar electronic goods from Oceania Ltd., an unrelated entity, and
soid the same to unrelated parties, this transaction ean be considered as uncontrolled transaction
and the gross profit margin of 20% earned on sale of such goods can be considered for the purpose of
determining the arm's length price of the transactions between Earth (F) Ltd. and Sun Pte. Lid,
However, functional adjustments need to be given effect to In arriving at the ALP,

Lomputation of ALP of transaction between Earth (P} Ltd. and Sun Pte. Lid.

Particulars Amount (In 1)
Resale price of goods purchased from Sun Pte. Lid, a 20,00,00,000
Less: Profit margin with reference to uncontrolled transaction between Earth (P) +,00,00,000
Ltd. and Qeeania Ltd, (20% on sale]
- | 16,00,00,000
: Add: Adjustment for benefit of brand value of aun Pte. Lid. [Sun Pte, Ltd has its 20,00,000
| brand vaive internationally. Therefore, adjusement of benefit of brand value has
-0 b carvied out to arrive at ALY [19% of sale price})
| Loss: Adjustment of cost of warranty [Sun Pre. Led, provides warranty for 6
monthe whereas unrelated party has provided warranty of 12 months,
 Thercfore, adjustment for the cost of such warranty has to he carrled out to
arvive at arm's length price (2% of sale pricex 6/12)] (20,00,000)
Arm'’s length price lﬁ,l;lﬂ;hli;ﬂah_

Question 9

ABC Lid., Canada holds 35% sharvs in LMN Lid, India; LMN Ltd, develops software and does both
anxite and offsite consultancy services for the customers. LMN Ltd. during the year billed ABC Led.

Lanada for 120 man-hours at the rate of T 1,800 per man hour. The total cost {direct and indirect) for
execuring this work amounted to ¥ 2,25,000,

However, LMN Ltd, billed Xv2 Ltd, India at the vate of % 2,800 per man hour for the stmilar level of
ianpower and earned a Gross Profit of 50% on its cost,

The transactions of LMN Ltd, with ABC Lud. and Xy7 Ltd. are comparable, subject to the following
differences:

*  While LMN Ltd. derives technology support from the ABC Lid, there s no such support from XY7

Ltil. The value of technology support received from ABC Ltd. may be put at 18% of normal Bross
profits,

* As ABC Ltd. gives business In large volumes, LMN Ltd. offered to ABC Ltd, a quantity discount
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which may be valued at 10% of normal gross profits.

) Transfer Pricing

o In the case of rendering services to ABC Iud., LMN Ltd. neither runs any risk nor incurs any
markceting costs, On the other hand, in the case of services to XYZ Lid., LMN Ltd. has to assume
0l the risk and costs associated with the marketing function which may he estimated at 12% of

the normal gross profits,

. LMN Ltd. offered one month eredit to ABC Ltd. The cost of providing such credit may be valued

at 2% of the gross profits. No such eredit was given to XYZ Ltd.

Compute the Arm's Length Price along with Income to be increased under the Cost Plus Method.

Auswer

LMN Lad, an Indian company and ABC Ltd, a Canadian company, are deemed 1o associated
snterprises as per section 9ZA(2), since ABC Ltd. holds shares carrying 35% of the voting power
(1.¢, 1ot less than 26% of voting power) in LMN Ltd. Further, the transaction of developing soltware
anil providing consultancy services (both onsite and offsite) fall within the meaning of “international

consaction” under section 928, Hence, transfer pricing provisions would be attractad In this case.

Computation of Arm’s Length Price as per Cost Plus Method
“rass Profit mark-up on cost n case of XYZ Ltd. [an unrelated party] 50%
Lesst Adjustments for functional and other differences
| - Value of technology support [ABC Lid, provides technology suppork. G4k
hut XYZ Lid, does not provide such support. Therefore, value of
tachnology support shall be adjusted] [18% of 50%, being gross
profit]
- Quantity discount to ABC L. [Quantity discount is allowed to ABC 5%
Ltd. as it pives business in Inrgg: volumes, but the sane is not
pravided to XYZ Ltd. Therefore, it shall be adjusted] [10% of 509,
being gross profic]
_ Risk and cost associated with marketing [LMN Ltd. has to bear all the 6%
riek and costs associated with the marketing function in case of XYZ
Lrd, white there is no such nisk in case of services to ABC Ltd,
Therefors, market risk and cost shall be adjusted] [12% of 50%,
belng gross profit] 209
T 30% |
Add: Cost of credit to ABC Lid, [LMN Ltd has provided credit of 1 month to
ABC Ltd. but not to the unrelated party, Therefore, adjustment for the
| cost of such credit has to be carried out to arrive at the ALF] [[2% of
| S0%, belng pross profit] 1%
Arm's length gross profit mark up to cost 3%
Cost Incurred by LMN Ltd. for executing ABC Lid.'s work 2,25,000
vdd: Adjusted gross profit (3 225,000 x 31%) 69,7510
| irm's length billed value 2,94,750
| sss: Actual Billed Income from ABC Ltd, (% 1800 % 120 man hours] 2,16,000
78,750

LTnml Income of LMN Ltd to be increased by

_gﬂ——##
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Question 10

NANO Inc, a German Company, holds 45% of equity In Hivech Ltd,, an Indian Company. Hitech Ltd, i

engaged in development of software and maintenance of the same for customers across the globe, [t
clientele includes NANO Inc,

During the year, Hitech Ltd. had spent 2400 man hours for developing and maintaining software for

NAND Inc. with each hour being billed at Rs. 1,300. Cost incurred by Hitech Ltd. for executing work
for NANO Inc. amounts to Rs. 20 lakhs,

Hitech Ltd. had also undertaken developing software for Modi Industries, for which Hitech Lid, had
billed at Rs, 2,700 per man hour. The persons working for Modi Industries and NANO Inc. were part
of the same team and were of matching credentials and calibre. Hitech Ltd. made a gross profit of
60% on Modl Industries work. Hitech Ltd's transactions with NANO Inc, are comparable to
Lransactions with Modi Industries, subject to the following differences:

(1]  NANO Inc gives rechnical knowhow support to Hitech Ltd, which can be valued at 8% of the
normal gross profit. Modi Industries does not provide any such support,

(1) Since the work for NANO Inc invalved huge number of man hours, 8 quantity discount of 14%
uf mormal gross profits was given.

(i) Hitech Ltd. had offered 90 days credit to NANO Tne., the cost of which {5 measured at 2% of the
normal billing rate. No such discount was offered to Mod! Industrd £S5,

Compute arm's length price as per cost plug method and the amount of increase In total income of
Hitech Lud.

Answer
Lomputation of Arm's Length Price as per Cost Plus Method

- Particulars | | I

Gross Profit Mark up in case of Modi Industries [an unrelated party) | 60.0%

Less: Differences to be adjusted |

- Value of technical know-how (8% of B0%) 4.8%
- Quantity discount to Nana Inc. (14% of 6(%) B.A%
. 46.8%

Add: Cost of credit to Nano Inc, an associated enterprise (2% of 100%) 200

Arm's length gross profit mark up 48.8%

Cost Incurred by Hitech Ltd, for executing Nano Inc's work. [1000% - 20,00,000

H0.8%= 51.204]

Add: Adjusted gross profit (Rs. 20,00,000 x 488 /51.2] 19.06.250
Arm's length billed value 39,06,250
| Less: Actual Billed Income in the case of Nano Inc [R5 1300 x 2400 man

hours) 20,000

Tetal Income of Hitech Ltd to be iquml hy | 786250
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Question 11

Ammar P Lad., Bangalore Is engaged in IT Enabled services, It is the subsidiary of ABC Inc in US, lualso
rvides similar services to a company SAK Lid. at Singapore, Its billings and other information i5 as

aiven hereunder
() Pillings per month to ABC Inc. - USD 85,000
) Pillings per munth to SAK Ltd, - USD 70,000

filil  ABC Inc has provided a loan of USD 1,00,000 to Amar P Ltd. towards purchase of hardware for
eracuting [ts project. Rate of interest charged for the sald loan {5 at 3% pa,

\v)  Uirectand indirect cost incurred are USD 100 and USD 200 per hour, respectively.

(vt Amar P Lid, works 9 hours per day for 15 days to execute the projects for ABC Inc and 8 hours
por day for 15 days to execute projects for SAK Ltd. Service was provided by the company to
both its customers throughout the year.

(o) Warranty was provided to SAK Ltd. for a period of 2 years, Cost of warranty s calculated at 1%
ol direct cost iIncurred, The cost of warranty is neither includ ed in the direct nor Indirect cosL

Compute Arm's Length Price as per the cost-plus method and the amount to be added, IF any, to the
jcame of Amar P Ltd, Assume conversion rate 1 USD =1 64

Answer

Determination of Gross Margin of Comparable Uncontrolled I:I'Ensﬂtﬁnn i.eq of SAK Ltd.

! Particulars ~ Amt in USD
| 11iract Cost (105D 100 x 8 hours x IEI:IiE:_-,rs} _ 12,000
| 1ndivect Cost (USD 200 x B hours € 15 days) 22000 |
Total Direct and Indirect cost ' 36,000
Uilling per month 70,0
| GL0sS Margin being gross profit 34,000
| st Margin to cost (%) [34,000 x 100/36,000] _ 04.44%,
A ustment for functional difference of cost of warranty
Tetal Direct and Indirect Cost 36,000
| Add: Cost of warranty [1% of direct cost of USD 12,000] 120
utal Cost 36,120
Billing per month - T FlIRLAH
Margin after cost of warranty being profit margin [70,000 - 36,120 33,880
Profit margin to cost (%) [after considering functional difference on account of 93.80%
| rpst of warranty {33,880 x. 100,/36,120]

Computa Linn of Arm's Length Price hy applying Cost Plus M emnd

| ABC Inc (USD)
| et Cost {051 100 x 9 hours x 15 days) - - 13,500
' Indirect Cost (USD 200 x9 hoursx 15 days) 27.000

Total Direct and Indirect cost 40,500
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| Add: Interest on loan of USD 1,00,000 borrowed for purchase of hardware [USD
2,000 {Le., USD 1,00,000@3%)/12] 250
Total Cost 40,750
Profit by applying margin of 93.80% of total cost of USD 40,750 38,224
Arm'’s length price of billing per month 78,974
Arm's length price (in £) [USD 78,974 64 = $50,54,336
m:tual Billing per menth to ABC Inc. #5,000

Aransfer Pricing

Since actual billing of USD 85,000 per month to the ABC Inc, an AE, is higher I‘Jmn Arm’s length
price of USD 78,974 determined by cost plus method, no adjustment is to be made to the income
of Amar P Ltd.

Question 12

Andles Inc. having its business In Malaysia has advanced a loan of MD 1,60,000 to Andes Ltd, India.
Book value of 1otal assets of Andes Ltd was % 125 lakhs. Andes Ltd provides software backup support
to Andes Inc. Andes Ltd has spent 50,000 man hours during the year for the services rendered to
Andes Inc. The cost for Amdes Ltd is MD 75/manhour, Andes Lid has hﬂl-;-d Andes Inc at MD
90,75 'manhonr,

. ; s .
Gama Ltd. in India which has a similar business model, provides software backup support to Olfve
Ine. in Penang, Maluysia, Gama Lid's cost and operating profits are as hereunder:

=

(1]

(2)

Mote: MD = Malaysia Dellars

[

Particulars Unlakhs |

Direct costs 600

Indirect costs 200
Operating profits 200

Calculate Arm's Length Price for the transaction between Andes Ltd. and Andes Inc. based on
the abave data of Gama Ltd. using the Transactional Net Margin Method. Assume 1 MDD = T45,

Explain, if there Is any adjustment to be made to the total Income of Andes Lud.

Answer

Two enterprises are deemied (0 be associated enterprises where one enterprise advances loan
constituting not less than 51% of the book value of the total assets of the other enterprise,

I this case, since Andes [ne, a foreign company, has advanced loan to Andes Ltd, an Indian
company, and such loan constitutes 57.6% [[¥ 45 x 1,60,000 x 100,/1,25,00,000] of the book value of
total assets of Andes Ltd, Andes Inc and Andes Ltd. are desmed to be associated enterprises.

dince the transaction of provision of software backup support by Andes Ltd. to Andes Inc. s an
international transaction between assoclated enterprises the provisions of transfer pricing would he
attractod in this case,

Determination of Operating Margin of transaction of provision of soltware backup support. by

Andes Lud. to Andes Inc

m
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Pﬂ.rtil:u]ar! 1
E—H'rlng per manhour [!'-‘JD 90,75 ;'huur % 24 5] 4.083.75
Cost per man hour [MD 75 hour x $45] 3375.00
Operating profit per manhour 70875
Lﬂpemﬂng profits to cost (%) |708.75 x 100/3375] = 21%

Determination of Operating Margin of Comparable Uncontrolled transaction i.e., provision of

software backup suppert. by Gama Ltd. to Olive Inc

. .

e 2 e e ———

Operating profits to cost (%) [200 x 100/800] = 25%

Particulars 1in lakhs
Direct Cast 2 400
[ndirect Cost 200
Total cost 3 200
Operating profits 200

(1) Computation of Arm's Length Price of provision of software backup support provided by

Andes Ltd. to Andes Inc. by applying TNMM

Arm's lengrh prite per manhour] in 1

Particulars 1
| Cost for Andes Ltd, (per man hour) [MD 75x % 45.-'1’-1[*] 3,375.00
Add: Arm's length operating profit margin as % of cost [25% ol T 3,375) R43.75
mzm.?s

support to Andes Inc. [T 4,218.75 x 50,000 man hours] = 21,09,37.500

Arm's length price of total manhours spent h;.r Andes Lt for providing software backup

(2} Adjustment to be made to the total income of Andes Lid,

Particulars

L

Arm's lﬂnﬁth prive of total manhours spent by Andes Lid. for pl'nu-I"L-i.ing
software backup support to Andes Inc.

Less: Amount actually billed [90.75 MD x $45/MD x 50,000 manhours]

| Arm's length adjustment to be made to the total income of Andes Ltd.

21,08,37.500

20,41,587,500

67,30,000

Advanced Pricing Agreement (APA)

Question 13

Answer the following in the context of international transactions:

(1] Company X and Company Y who entered into Advance Pricing Agreements [APA) and efigible
for rollhack provisions merged to form Company XY, Is the Company XY eligible for rollback

provisions as it was formed on merger of Company X and Company Y?

(i)

The gross total income of Sachin Co, Ltd, Pune was Rs. 70 lakhs which is whaolly attributable to

a unit located in SEZ since April, 2018 Adjustments to total income made by the Assessing
Officer by applying the transler pricing provisions, enhanced the total income by Rs. 50 lakhs.
——#
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What is the total Income chargeable w tax and explain why?

Answer

Particulars N
(i) | The agreement of APA is between the Board and a taxpayer/person, The principle to be
followed is that the person who makes the APA application alone would be entitled to
enter into the agreement and be entitled for the rollback provisions in respect ol
international transactions undertaken by it in rollback years.

since Company X and Y were the APA applicants and not the new tompany XY formed as a
result of merger, Company XY would not be - cligible for the rollback pravisions,

(i) | As per the proviso to section 92C(4), where the arm's length price: is determined by the
Assessing Officer by applying transfer pricing provisions, no deduction, Inter alia, under
section 10AA shall be allowed from the income so enhanced by the Assessing Officer,

Assuming that the entire turnover represents the export turnover, and consequently, the
entire profit of Rs. 70 lakhs is eligible for deduction under section 10AA, the total Income
would be computed as follows:

——

Particulars Tinlakhs

Income of unitin SEL [Eu mputed)
Less: Deduction u/fs 10AA = 50% of Rs. 70 lalchs, being the 7 year

Add: Enhancement in total income by the Assessing Otficer
Total Income
[Mo deduction u/s 10AA is allowable in respect of income so enhanced)

RlE k3

Question 14

DIY Lid, & company registered in India and subsidiary of CD Inc, a company registered In Austria,
DIY Ltd. engaged in the manufacturing of fabric. To arrive at the arm's length price applicable to its
transactions with CD Iue, DIY Ltd, enters into an advance pricing agreement with the Board on 25
November 2024, Accordingly, there will be a substantial change in the income of DIY Led. Also, DIY |
Ltd, wishes to apply for roll back provisions to PY 2020-21, 2021-22, 2022-23 and 2023-24, The AD 4
wants to apply such transfer pricing provisions from the year in which DIY Ltd, became the |
subsidiory of CD Inc. Le, AY, 2018-19 onwards, :

DIY Lrl. had filed its return of income for the ALY, 2024-25 on 26% August 2024 and for ALY, 202526,
on 31+ August, 2025, The assessments for the AYs 2021-22 to 2024-25 are completed but the
assessment of ALY, 2025-20 is pending on the date of entering into APA,

You are required to answer the following questions:

() Whether the AQ Is correct to apply the transfer pricing provisions from ALY, 2018-19 onwards?

(i} Inrespectof AY. 2022-23, the transfer price arrived at by the Board is resulting In reduction in I
returned income of the assessee Discuss whether the roll back provislons can be applied for
that assessment year as well |

BY CA ATUL AGARWAL (AIR-1) |
AIR1CA Career Institute (ACI)

Page21.14 |

556



e P

(i} What will happen to completed as well as pending assessments?

Answer

()} No; the Assessing Officer Is nol correct in applying transfer pricing provisions as per the
advance pricing agreement from AY.2018-19 itself,

This is so since roll back provisions can be applied only for any previous year, falling within
the perfod not exceeding four previous years, preceding the first of the five consecutive
previous years as may be specified in the agreement. Since P.Y.2024-25 Is the first of the hive
consecutive previous years, roll back provisions can be applied only from AY.2021-22
(relevant to P.Y.202 (-21) and not from AY.2018-19.

(i) No; the rellback provision cannot be applied in respect of an international transaction for a
rollback year, if the application of rollback provision has the effect of reducing the total
income or Increasing the loss, as the case may be, of the applicant as decla red in the return of
income of the said vear already filed by the assessee prior to the filing of the APA.

Accordingly, the roll back provisions caunot be applied in respect of A.Y.2022-23, since it
has the effect of reduction in income of DIY Ltd. for that vear.

(i) DIY Ltd. has to furpish modified return in respect of the assessment years relevant to the
previous year to which APA applies (and for which returns have already been furnished before
entering into an APA) within g period of 3 months from the end of the month in which the
agreement was entered into i, on or before 289 February 2025. The modifications thereln
should arise only beeause of the APA. Such return would be treated as a retwrn filed undeéer
section 139(1),

In case of completed assessments [ie, ussessments made upto AY.2024-25 other than
AY.2022-231, the Assessing Officer would assess or reassess or recompute the total income
of the relevant assessment vear having regard to the APA.

In respect of pending assessment (i.e, assessment for AY.2025-26), the Assessing Officer
shall proceed to complete the assessment or reassessment proceedings in accordance
with the APA taking into consideration the return furnished by the assessee, since the same
hiat heen furnished after the date of entering into the APA,

ecn A

Question 15

Research & Co. is engaged in providing scientitic research services to several non-resident clients.
Such services are also provided to B Inc, which guarantees 15% of the total loans o Research & Co

(i) Examine whether transfer pricing provisions are atirac ted i respect of this transaction.

(1] Without prejudice to the answer to (i) above, assuming that transfer pricing provisions are
sttracted in this case and that the Assessing Officer had made a primary adjustment of 1 225
lakhs to transfer price in the Y. 2022-23 vide order dated 1.4.2024 and the same was
accepted by Research & Co., what are the consegquent requirements as pey the Income-tax Act,
1961 and the tmplications of non-compliance with the said requirements? Assume that the
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transaction is denomipated in Indian Rupees and no amount has been repatriated upto
31.3.2025. The one year marginal cost of fund lending rate of State Bank of India as on 1.4.2024
iFi ﬂl lI 5‘3’{!—

Answer

(1}  Provision of sclentific research services falls within the scope of International transaction
under section 928, Research & Co, and B Inc, are deemed to be assoclated enterprises as per
section 92A(2), since B Inc, guarantees not less than 10% of the total borrowings of Research &

(o Since there [s an international transaction between associated enterprises, transfer {
pricing provisions are attracted in this case.

(i) Where the Assessing Officer has made a primary adjustment of ¥ 225 lakhs to the transfer
price and the same has been accepted by Research & Co. secondary adjustment has to be made
in the books of account. The excess money determined based on the primary adjustment has
to be repatriated to India within 90 days from the date of order, failing which the same
would be deemed as an advance and Interest would be attracted at the one year marginal |
cast of fund lending rate of State Bank of India as on 1.4.2023 + 3.25%, since the
international transaction has heen denominared in Indian Rupees, In this case, since the excess )
maney has nol been repatriated within 90 days, the same would be deemed to be an
advance made by Research & Co. to B Inc. and Interest would be atracted@®11.40%
(B 15% + 3.25%;).

Question 16

Aliepey L. is an Indian Company in which Andes [nc, a Country Z company holils 38% shareholding 1
and voting power. During the previous year 2022-23, the Indian company supplied computers to the
Country Z based company @CZD 1100 per piece. The price of computer supplied to other unrelated |
parties in Country ¥ is @9CZD 1400 per plece. During the course of assessment proceedings relating
te AYZ023-24, the Assessing (fficer carried out primary adjustments and added a sum of T 164 |
lakhs, being the difference between sctual price of computer and arm's lenpth price for 700 pi:é!r.es
and it was duly accepted by the assessee. The Assessing Officer pagsed the order, in which the |
primary adjustments were made; on 1.622024. On account of this adjustment, the excess money of % :
I lakhs is available with Andes Inc, Country Z. In this context, Allepey Ltd. wants to know the effect |
of this transaction for the assessment year 2025-26 an the basis that it declared an income of 2 300
fakhs and the excess money is still lying with Andes ne. till today. Assame the rate of exchange as 1 !
CLD = T80, |CZD stands for Country Z Dollars, which is the currency of Country 2]; six month LIBOR
o 30.9.2024 is 9.50%, |

Answer I

In this caze, Allepey Ltd, the Indian company, and Andes Inc, a Country Z company, are deemed to l
be assoclated enterprises as per section 92A(2) since Andes Inc holds shares cartylng not less than
26% voting power in Allepey Ld. |

On account of the primary adjustment of T 168 lalhs made by the Assessing Officer, the total income
of Allepey Lid, for AY 202324 would incrense by T 168 lakhs. F
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I i allepey Lid. opts not to pay additional income-1ax on such excess money not repatriated
I e cage, secondary adjustment has to be made under section 92CE, since -
‘11 The company has accepted the primary adjustment made by the Assessing Officer;
(4] The primary adjustment is in respect of AY.2023-24; and
(3]  Theprimary adjustment exceeds 3 100 lakhs.

sccordingly, the excess money (le, T 168 lakhs) available with the associated enterprise (Le,
Andes Inc, Country Z) not repatriated to India within 50 days of the date of the order of the
|- cosing Officer would be deemed as an advance made by the Allepey Lid. lo its associated
niterprise, Andes Inc. Interest would he calenlated on such advance at 12.50% [Le., the
—+te of six month LIBOR as on 30 September, 2024 (e, 9.50%]+ 3%], since the international
\yansacton is denominated In foreign currency. Such interest computed from 2.6.2024 to
31.3.2025 amounting to 303/365 x 168 lakhs x 12.50% = 3 17,43,288 would be added to its
utal income for A Y. 2025-26. .

i 1 Allepey Ltd. opts to pay additional income-tax on such excess money not repatriated

i such a case, Allepey Lid. has to pay additional income-tax @20.9664% (tax @18% plus
surcharge @12% plus cess@4%) on T 168 lakhs, which amounts to ¥ 35,22,355. Where
Jdditional income-tax is so pald by Allepey Ltd,, it will not be required to make secondary
wijustment and compute interest from the date of payment of such tax. The additional
income-tax so pald by Allepey Lid. would b treated us the final payment of tax in respect of
excess money not repatciated and no further credit would be allowed to Allepey Lid. or to any
nther person in respect of the amount of additional ncome-tax so pald.

Ouestion 17

Dalta Ll an Indian company, declared total income of 3 2,100 crores computed in accordance with
Chapter IV-D before making primary adjustnent, if required, in respect of the loanstransaction with
Alps Ine, 8 Swiss company, for the year ended 31 032025, Alps Inc. had advanced a'loan of Eure 350
cropes carrying Interest@9% pa. on 1.4.2024 to Delta Ltd. The total boolk value of assets of Deita Ltd.
a5 £ 60,000 crores, Assume that the amount of interest computed @9% p.a. and payable ta Alps Inc.
does not exceed 305 of EBITDA and that this is the only loan taken by Deita Ltd.

Alps Inc alse advanced a loan of simllar nature and amount to Beta Lid, another Indian
(ompany@7% pa. during the F.Y. 2024-25. The value of 1 Euro may be taken as 3 B8, You are
required to:

(1} Examine whether transfer pricing provisions under the Tncome-tax Act, 1961 would be
attracted in this case and if so, on what basls.

(1] Advise Delta Ltd, regarding primary adjustments, il any, to be made to the above income
keeping in mind the transfer pricing provisions contained in the Income-tax Act, 1961 and
compute the total income for AY.2025-26,

(ii] Elaborate on secondary adjustments, if any, required to he made under the provisions |
Income-tax Act, 1961, assuming that Delta Ltd, has made the primary adjustment suo moto.

[w) Calculate the additional [ncome-tax liability, If Delta Lul. opts for payment of additanal

income-tax In leu of making secondary adjustment.
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Answer

(D Delta Led, an Indian company and Alps Inc, a Swiss company are deemed to be associated
enterprises since the latter has advanced a loan to the former which constitures 51.33% of the
hook value of tolal assets of the former [Eurn 350 crores x 1 88/Rs.60,000 crores]. Since the
loan advanced by Alps Inc is not less than 51% of the book value of the total assets of Delta
Ltd., the two companies are deemed to be associated enterprises.

A lvan transaction between two enterprises, one of whom |s a non-resident (Alps Ing,
Switzerland, In this case], would be an international transaction, Accordingly, transfer
pricing provislons would be attracted in this case,

(ii) The interest rate charged by Alps Inc. on loan advanced to Delta Ltd. is 9% p.a. whereas the
arm’s length interest charged by Alps Inc. in a comparable uncontrolled transaction with Beta
Ltd,, another Indian company, Is 7% p.a. Therefore, the arm's length adjustment [primary
adjustment) to be made Is = 9% - 7% = 2% of T 30,800 crores (Eurn 350 crores x T HE,
being the value of 1 Buro) = ¥ 616 crores

The total income (after primary adjustment) of Delta Ltd for BY 202324 = 1 2,100 crores +
primary adjustment of T 616 crores = € 2,716 crores.

[iii} Since the primary adjustment has been made by Delta Ltd. suo moto while filing its return of
mcome for AY.2025-26, Delta Ltd. has to carry out secondary adjustment in the following
manuner.

The excess maney (Le, 616 crores) lying with Alps Inc has to be repatriated within 90 days
from 30.11.2025, being the due date for filing return of income.

If the excess money is not repatriated on or before 28% February, 2026, it would be
deemed as an advance made by Delta Ltd. to Alps Ine and interest would be chargeable
from 01.12.2025 at six month LIBOR a8 on 30% September. 2025 + 3%, since the loan is
denominated fn Euros. Such interest for the period from 01,12.2025 to 31.3.2026 [assuming
that it has not been repatriated upto 31.3.2076) would be included in the total Income of
Delta Ltd. for Y 2025-26.

(iv) If Delta Lisk. opts for payment of additional income-tax, it has to pay t 129.153 crores
[i.e., 20.9664% [1ox@18% + surchargef@12% 4 cess@4%) of T 616 crores).

Question 18

On 1.4.2024, Vihaan Ltd, an Indian company, advanced a loan of % 6 crores to Yuvan Inc. a company
resident in Singapore. As on the date of loan, the book value of total assets In the books of Yuvan lne,
was T 4 crores. In the Financial Year 2023-24, Yuvan Inc had revalued its assets and avcordingly the
value of assets had increased by T 2 crores, Yuvan Ltd, paid the entire loan along with interest
thereon on 31 August, 2024. During the Financlal Year 2024-25, Vihann Ltd. also entered into an
agreement with Yuvan Inc, to provide 20 thousand medical ejuipments at a cost ol 3 7,400 per umit,
The Assessing Officer treats them as associate enterprise and wants re-campute the incomo of
Vihaan Ltd. at arms” length price. You are required to answer the following questions in this respect:

(1) Would Vihaan Ltd, and Yovan lid. be treated as associate enterprises for the purpose of
transter pricing adopted by the Assessing Officer? IFyes, why? ",

BY CA ATUL AGARWAL [AIR-1)
AIRICA Career Institule [ACT)

Page 21.18

260



|

|

Transfer Pricing

EM

Calenlate the arm's 1ength price of Vihaan Ltd, which sells the same equipments at the rate of 3
9,000 per unit to ¥ Ltd. and at the rate of 19,500 per unit to X LLP (both of them are unrelated
parties in respect of Vihaan Ltd.), Vibaan Ltd. is not a wholesale dealer.

What are the options available to Vihaan Ltd. in respact of such increase in transfer price by
fenme tax authorities, if Vihaan Ltd, accepts such transfer price?

Answer

(1)

1<)

L)

P enterprises are deemed to be associated enterprises as per section 92ZA(Z)(c], if a loan
sdvanced by one enterprise to the vther enterprise constitutes not less than 51% of the book
value of total assets of the other enterprise, Since Vihaan Ltd, an Indian company, advanced
lnan of an amount of T 6 crores to Yuvan Inc., a Singapore company, which is 150% of the book
value of the total assets of Yovan Inc. (Le, 150% of T 4 crores), Vihaan Ltd. and Yuvan Inc.are
deemed to be associated enterprises.

Vilaan Lid. sells equipments at the rate of ¥ 9,000 per unir to ¥ Ltd. and at 1 9,500 per unit to X
LT, both of them being unrelated parties. Since the transactions can be considered as
cumparable uncontrofled transactions for the purpose of determining the arm's length price,
romparable Uncontrolled Price (CUP) method would he most appropriate method.

Since two prices are determined by the most appropriate method, and data set comprises of
auly two entries, the arm's length price shall be the arithmetical mean of both the values
included In the dataset.

Accordingly, arm's length price would be T 9,250 [(% 9,000 + % 9,500)/2]. Since the
deviation berween the arm’s length price and actual sale price of the equipment to Yuvan Inc
Le, % 7400 per unit is 25%, which exceeds 3% of the price of the international transaction,
Live nrm's length price would be T 9,250 per unit and the total income would increase by
4.7 crorves [L.e. 1 1,850 (39,250 - T 7,400) x 20,000 units]

O account of the primary adjustment of € 37 crores (T 1850 x 20,000 units) made by the
A-messing Officer, in the total lncome of Vihaan Lud, secondary adjustment has to be made
milor section 92CE, since - '

1) The company ks accepted the primary adjustment made by the Assessing Officer;
(2] The primary adjustment is in respeet of AY.2025-26; and
(2] The primary adjustment exceeds § 100 lakhs.

Accordingly, the excess money ie., T 3.7 crores available with the Yuvan Inc. has to be
-enatrinted to India within 90 days of the date of the order of the Assessing Officer.

Alternatively, Vibaan Ltd. can opt to pay additional income-tax @20.9664% (tax (1H%
plus surcharge @12% plus cess@4%) on 1 3.7 crores, which amounts to ¥ 77,57,568.

Ouestlon 19

Puras Lid, is an Indian company engaged (n the manufacturing of supreme quality mink blankets, It

b Lotal borrowings of T 60 crores by way of loan as on 31.03.2025. Saksham Ltd. of Germany

fnported O lakh blankets from Paras Ltd. for the resale in Germany @3 2,000 per unit. Paras Lid, sold
i 1

- T ————————— e e e e e,
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similar blankets to other dealers in Germany @3 2,100 per unit. Paras Lid, received a hank guarantes
on 1042024 for avalling a cash credit imir of 1 9 crores for which Saksham Ltd, was the guarantor,
The terms of trade for other dealers was to make payment within 1 month from the date of sale of
poods by Paras Ltd., whereas for Saksham Ltd,, the eredit period allowed was 3 months from the date
of sale of goods. The cost of capital was 12% per annum and the supply of goods 12 assumed to be
uniform throughout the year,

You are required to determine whether Parns Ltd. and Sakshani Ltd, are associated enterprises, If
yes, compute the ALP of the transaction between them and the amount to be added to the income of
Paras Ltd, ifany, by way ofan ALP adjustment.

- .

Assuming that the above adjustments to the transfer price have been made suo-moto by Paras Lid, In
Its return of income, what Is the time limit for the repatclation of such excess money? What are the
implications if the excess money is not repatriated within such prescribed time Umit? |

o Pt

Answer

(1) Paras Ltd, and Saksham Ltd. of Germany are¢ deemed to be associated enterprises, since
Saksham Ltd,, a German company provides guarantee for loan of T 9 crores taken by Paras Ltd,, |
which is 15% of the total borrowings (i.e, more than 10 %) of Paras Lid. Le, 60 crores,

As per section 2R, the transactions entered into between Paras Ltd. and Sakshom Ludl, two
associale enterprises, for sale of blankets folls within meaning of "International transaction”,

As Parag Lul. has sold similar blagkets Lo other dealers, being unrelated entity, at T 2,100 per
unif, the transactions between Paras Lul and such unrclated party can be considered a5 a
comparable uncentrolled transaction for the purpose of determining the arm's length price of
the transactions between Paras Ltd, and Saksham Ltd, However, such figure needs to he
adjusted by the funeronal adjustments, ’

Computation of ALP of transaction between Paras Lud, and Saksham Ltd,

Particulars - Amount (in%)
Selling price of each Blanket to unrelated dealers in Germaony 2,100
Add: Adjustment of cost of credit [Faras Ltd. provides credit for 1 month to 42

unrelared entity whereas it provided credit period of 3 months to
Sasham Lrd. Thevefore, adjustment for the cost of such credit has to
be carried oot to arcive at arm’s length price, [12% x 2,100 2/12)]

Irm's length price of 1 unit of blanket - B 2,142
Arm's length price of 5 lakh units of blanket {A) 1LU7.10,00,000
Sale price of 5 lakh units of blanket by Paras Ltd, to Saksham Lwd | 1,00,00,00,000
{associated enterprise] (B) [2,000 x 5,00,000]

Amount to be added to Paras Lid's total income by way of ALP ?.mﬂﬂ.i}lﬁlﬂ
adjustment |

(2) Where the primary adjustment to transfer price has been made suo moto by Paras Lid. in
its return of income, the time limit lor the repatriation of such excess money (1.0, 3 710
lakhs) avallable with the assoclated enterprise (l.e, Saksham Ltd.) is within 90 days from
30.11.2025, being the due date of filing of return u/s 139(1) ie., 28.2.2026,

E] 'Ellu excess money [ie, T 710 lakhs) available with the associated enterprise (Le, Saksham
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111 not repatriated to India within 90 days from tha due date of filing return of income u/s
1 9(1) weuld be deemed as an advance made hy the Paras Ltd. to its assoclated
enterprise, Saksham Lid.

iterest would be caleulated on such advance at the rale of ane year marginal cost ol fund
lending rate of SBI as on st April of the relevant previous year Le, 142025 +3.25%, since the
international trangaction Is denominated in Indian rupee.

WWEWME

paras Lud, has the option to pay additional income-tax @20.9664% [tax @16% plus
wrcharge @12% plus cess@4%) on excess Money [ie, T 710 lakhs), in bew of repatriation of
such excess money. ;

Where additional income-tax is so paid by Paras Ltd, it will not be required to make
secondary adjustment and compute interest from the date of payment of such tax,

1he additional income-tax so paid by Paras Ltd, would be treated as the final payment of lax in
rospect of excess money not repatrlated and no further credit would be allowed to Paras Lud,
ar to any other person in respect of the amount of additional income-tax so paid.

Transter Pricing Miscellaneous
Question 20

Can the Assessing Officer complete the assessment of income from international transactions in
disregard of the order passed by the Transfer Pricing Officer by accepting the contention of assessee?

Answer

Section 92CA{4) provides that the order of the Transfer Pricing Officer determining the arm’s
Jength price of an international transact ion Is binding on the Assessing Officer and the Assessing
officer shall proceed to compute the total income in conformity with the arm's length price
deterinined by the Transfer Pricing Officer.

Therefore, the Assessing Officer cannot complete the assessment of lncome from international
eransactions in disregard of the order of Transfer Pricing Officer and oo the basis of contention

raised by the assessee,

Uuestion 21

e the consequences that would follow if the Assessing Officer makes adjustment to arm's
jength price in International transactions of the assessee resulting in Increase in taxable income
What are the remedies available to the assessee Lo dispute such adjustment?

Answer

Int case the Assessing Officer makes adjustment to arm's length price in an international Lransaction
which results in increase in taxable Income of the assesser, the foliowing consequences shall follow:
(1) No deduction under section 10AA or Chapter VI-A shall be allowed [rom the Income so
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%

increased.

{2)  Nocorresponding adjustment would be made to the total income of the other associated
enterprise (In respect of payment made by the assesses from which tax has been deducted
or is deductible at source) on account of increass in the total income of the assessee on the
basls of the arm's length price so recomputed,

The remedies available to the assessee to dispute such an adjustment are;

(1) In case the assessee fs an eligible assessee under section 144C, be can file his objections Lo
the varfation made in the income within 30 days [of the receipt of draft order by him] to the
Dispute Resolutlon Panel and Assessing Officer, Appeal against the order of the Assessing
Officer in pursuance of the directions of the Dispute Resolution Panel can be made to the
Income-tax Appeliate Tribunal,

(2)  In any other case, he can file an appeal under section 2464 to the Commissioner (Appeals)
against the order of the Assessing Officer within 30 days of the date of service of notice of
demand,

[3) The assesses can opt ta file an application for revision of order of the Assessing Officer
under section 264 within one year from the date on which (he order sought to be revised Is
communicated, provided the time limit far appeal to the Commissioner (Appeals) or the
Income-tax Appellate Tribunal has expired or the assessee has waived the right of such an
appeal. The eligibllity conditions stipulated [n section 264 should be fulfilled.

Question 22

X Ltd, operating in India, is the dealer for the goods manufactured by Yen Lid of Japan, Yen-Ltd
pwns 53% shares of X Lid. and out of 7 directors of the vompany, 4 were appointed by them. The
Assessing Officer, after verlfication of international transactions of ¥ 300 lacs of X Ltd. for the
relevapt year and by noticing that the company had failed to maintain the requisite records and had
also ndt obtalned the accountants report, adjusted its income by making an addition of T 30,00,000

to the declared incame and also issued a show cause notice to levy various penalties. X Ltd sesks
yourexpert opinion.

Answer

The facts of the case indicate that X Ltd, and Yen Ltd. of lapan are associated enterprises since Yen
L. holds 554 shares of X Ltd. and has appointed more than half of the board of directors of X Ltid,
Since Yen Ltd. Is'a non-resident, any transaction between X Ltd: and Yen Led. would fall within the
meaning of “international transaction” under section 928, Therefore, the income arising from such
transactions have to be computed having regard to the arr's length price.

The action of the Assessing Officer in making addition to the declared incomne and issuing show cause
notice for levy of various penalties is correct sinee X Lid, had committed defaults, a5 listed hereunder,
In respect of which penalty, as briefed hereunder, is Imposahle -

(Il Fallure to report any international transaction or dny transaction, deemed to be an
International transaction or any specified domestic transaction, to which the nrovisions of
Chapter X applies, would atrract penalty @ 200% of the amount of tax payable since it is a
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case of misreporting of income referred under section 2TOA(9) read with sectlon 270A(8).

(if) Failure 1o maintain the requisite recards as required under section 92D in relation to
international transaction makes it liable lor penalty under section 271AA which will be 2% of
the value of each international transaction.

(iit) Failure to furnish report from an accountant as required under section 92E makes it
liable for penalty under section 271BA Le, a fixed penalty of T 1 Lac.

The Assessing Officer shall give an opportunity of hearing to the assessee with a notice as to why the
arm’s length price should not be determined on the basts of material or information or document in
the pussession of the Assessing Officer.

Naotified Jurisdictional Area (Section 94A)
Question 23

A Led., an Indian company, provides technical services to a company, XY Inc., located ina NJA for a
consideration of 2 40 lakhs, It charges T 42 lakhs for similar services rendered to PUR Inc, which is
not located ina NJA: PQR Inc. is not an assecisted enterprise of A LLd.

Discuss the tax implications under section 94A read with section 92C In respect of the above
transaction of provisien of technical services by A Ltd. to X¥YZ Inc.

Answer

since XYZ Inc. is located ina NJA, the transaction of provision of technical services by the Indiah’
company, A Ltd, would be deemed to be an international transaction and XYZ Inc and A Ltd.
would be deemed 1o be associated enterprises, Therdfore, the provisions of transfer pricing would
be attracted in this case.

The price of 1 42 lakhs charged for similar services [rom POR Inc, being an independent cntity
located in a non-NJA country, can be taken into consideration for determining the arm'’s length price
(ALP) under Comparable Uncontrolled Price (CUP) Method.

Since the ALP is more than the transfer price, the ALP of T 42 lakhs would be considered as the
income arising from the international transaction between A Ltd. and XYZ Inc.

1t may be noted that the benefit of permissible variation between the ALF and transfer price is not
available in respect of a transaction entered into with an entity in KA

Question 24

1S Lid, the assessee, hias sold goods to L Ltd, located in notified jurisdictional ares (NIA), for £
10,50 crores. Durlng the current financial year, KVS Ltd. charged 3 11.50 crores from Al of New York
and ¥ 12 croves from KP of London for sale of identical goods and both of which are neither
associated enterprise of KVS Lud. nor they are situated in any NjA, While sales to A] and KP were on
CIF hasis, the sale to L Lid, was on FOB basis, which paid ocean freight and insurance amounting tu 1
20 lakhs on purchases from KVS Lud,

India has a Double Tasation Avoldance Agreement with the USA. and UK. The assessee has a policy
WM-!
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ul providing after sales support service to the tune of T 14 lakhs to all customers except L Lrd. which
procured the same locally at a cost of ® 18 lakhs.

sompute the ALP for the sales made to L Lid., and the amount of consequent increase, if any, in the
prodit of the assessee-company.

Answer

A transaction where one of the parties thereto is a person located In a NJA would he deemed to
e an international transaction and all parties to the tramsaction would be deemed as

4ssoclated enterprises. Accardingly, all the provisions of transfer pricing would be attracted in
case of such a transaction.

S -

Hemee, the Lransactions between KVS Lid, an Indian company and L Ltd, located in NJA, would be
deemed to be international transactions between associated enterprises.

The transactions of KVS Ltd, with A] of New York and KP of Londun for sale of identical goods are
compurable uncontrolled international transactions, since they are neither assoclated enterprises of ‘

VS Lid, nor are they situated in NJA. Hence, Comparable Uncontrolled Price (CUP) method can ;
he used o determine ALP. |

Where more than one price is determined by the most appropriate method, CUP method in this case, |
thven, the arithmetic mean has to be talten in cases where the number of entries in the dataset is Jess
than 6 [in this casedt is only 2). However, the benefit of permissible variation between the ALP
and the transfer price bazed on the rate notified by the Central Government (i.e., mazimum of 3% of
bansaction price] would not be availible in respect of such transaction

Computation of ALP using CUP method

. e —

— e - - R

Particulars T A P ‘
: Tin crores | 1 in erores
Price charged by KVS Ltd. {on CIF basis) (150 12,00
Less: Ocean freight and [nsurance, has to be reduced sinee the price
charged to L Lt Is on FOB basis 020 020
| 11.30 11.80
Less: Cost of after-salas support service (has to be reduced, since such
| services are being provided to A] and KP hutnot to L Lid.) 14 ! D14
CAmas Lungth Price 1116 | 11.66 i
Arithmetic mean of the ahnve_pl:lges“ '[{{ 11.16 crores + T 11,66 crores)/2] 11.41 )
Less: Price at which goods were sold to L Ltd, 10:50 |
Arm's length adjustment [increase in profit of KVS Ltd ] i 0.91 _
|
Question 25 |

Mr X, a non-resident individual, is due to receive interest of T 5 akhs during March from a notified
iirastructure debt fund eligible for exemption under section 10{47). He incurred expenditure

amounting to ¥ 10,000 for carning such income, Assuming that Mr. X is a resident of a NJ4, discuss
the tax implicstions under section 944, read with sections 1154 and 19418,
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Answer

The interest income received by Mr. X, a non-resident, from a notified infrastructure debt
fund would be subject to a concessional tax rate of 5% under section 115A on the gross amount
of cuch Interest income. Therefore, the tax liability of Mr. X in respect of such income would be T
24,000 (being 5% of T 5 lakhs plus health and education cess(il49%).

inder section 194LB, tax is deductible @5% (plus health and education cess@4%) on interest
paid by such fund Lo a non-resident. However, since X Is a resident of a NJA, tax would be
deductible@30% (plus health and education ress@A%) as per section 944, and not {05% specified
nder section 19418, This is on account of the provisions of section 94A(5), which prowvides that
“Notwithstanding anything contained in any other provision of this Act, where a person located
it NJA is entitled to recelve any sum or income or amount on which tax is deductible under

Chapter XVII-B, the tax shall be deducted at the highest of the following rates, namely—
[a) atthe rate or rates in force;
(5]  atthe rate specified in the relevant provision of the Act;

(¢}  atthe rate of thirty per cent.”
Mr. ¥ can, however, claim refund of excess tax deducted along with interest.

Limitation of Interest Deduction [Section 94B]

Question 26

N Ltd, an Indian Company has borrowed 1 80 crores on 01042024 from M/s, TL Ing, a Company
incorporated in Landon, at an interest rate of 100 p.a. The sald loan is repayable over a period of 5
years. Further, loan is guaranteed by M/s ST Inc. incorporated In WK, M/s, Tweed Inc, 4 non-resident,
holds shares careying 40% of voting power hoth in M/s NP Ltd. and M/s ST Inc,

Net profit of M/s. NP Led for PY. 2024-25 was 1 7 crores after debiting the above interes,
depreciation of ¥ 6 crores and Income-tax of 3 4 ¢rores. Calculate the amount of Interest to be
disallowed under the head "Profits and gains of business or profession” in the computation of M /s NP

Lid., giving appropriate reasons.

Answer

If an Indian company, being the borrower, incurs any expen diture by way of interest in respect of any
debt issued by its non-resident associated enterprise (AE] and such intercst exceeds 31 crore, then,
the interest pald or payable by such Indian company i excess of 300 of its earnings betore interest,
taxes, depreciation and amortization (EB [TDA) or interest paid or payable to associated enlerprise,
whichiever 15 lower, shall not be allowed as deduction as per section Q4h.

Further. where the debt is issued by a Jender which 15 not assoclated but an associated enterprise
gither provides an implicit or explicit guarantee to such lender or deposits a corresponding and
matching amount of funds with the lender, such debt shall be deemed to have been issued by an
assnciatied enterprise and limitation of interest deduction would be applicable.

In the present case, since Mfs Tweed lnc holds 40% of voting power Le, more than 26% of voting
power in both NP Lid and M/s 5T Ing, NP Ltd. and M/s ST Inc are deemed to be associated
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enterprises. !

Since loan of % BY crores taken by NP Ltd., an Indian company from M/s TL Inc, is guaranteed by M /s
ST Inc, an assoclated enterprise of NP Ltd, such debt shall be deemed to have been issued by an |
Aassociated enterprise and interest payable to M/s TL Inc shall be considered for the purpose of
limitation of interest deduction under section Y48, I

Computation of interest to be disallowed as per section 948 In the computation of income r
under the head profits and gains of business or profession of NP Lud,

Particulars i 4
Met profit . | 7.00,00,000
Add: Interest already debited (3 80 crores x 10%) H,00,00,000 j
Depreciation ,00,00,000 I
Income tax A4.00,00,000 '
EBITDA =1.(0,.00,000 ‘:
Interest pald or payable by NP Ltd, B,00,00,000
lower of the following would be disallowed
- Total {nterest paid or payable in excess of 30% of EBITDA (2 T 50,00,000

8,00,00,000 - 3 7,50,00,000) -

- Interest paid or payable to non-resident AL
| Interest to be disallowed os deduction

— i —— < —

; T8.00,00,000

— s —

50,0000 |

Question 27 &

Narmada Ltd, an Indlan Company has borrowed ¥ B0 crorps on 01,04.2024 from M/s. Thames {nc, a
Company incorporated in London, at an intersst rate of 10% p.d, The said loan is repavable over a
period of § years, Further, loan is guaranteed by M/s Tyne Inc, incorporated in UK. M /& Tweed Inc, a

non-resident, holds shares carrying 0% of voting power both in M,i’:; Narmada Led, and M/5 Tyne
Inc. ,

Net profit of M/s, Narmada Ltd. for PY, 2024-25 was ® 7 crores after debiting the above interest, :
depreciation of T 4 crores and Income-tax of T 3 crares. Calculate the amount of interest to he :
disallowed under the head “Protits and gains of husiness or profession” In the computation of M/s ‘
Narmada Lid., giving appropriate reasons,

Answer

It an Indian company, belng the borrower, incurs any expenditure by way of interest in respect of any
debr issued by its non-resident associated enterprise (AE} and such interest exceads 3 1 crore; then, | -
the Interest pald or payable by such Indian company in excess of 30% of Its earnings before [nterest

taxes, depreciation and amortization (EBITDA) or interest paid or payable to associated enterprise, |
whichever is lower, shall not be allowed as deduction as per section 948,

Further, where the debt is issued by a lender which is not assoclated but an associated enterprise
cither provides an implicit or explicit guarantee to such lender or depesits a corresponding and
matching amount of funds with the lender, such debt shill be deemed to have been issued by an
associated enterprise and limitation of interest deduction would be applicable,
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In the present case, since M/s Tweed Inc holds 4% of voting power Le, more than  26% of voling
power in both Narmada Ltd and M/s Tyne Inc, Narmada Ltd. and M/s Tyne Inc are deemed to be
associated enterprises,

Since loan of T 80 crores taken by Narmada Ltd, an Indian company from M/s Thames Inc, is
suaranteed by M/s Tyne Inc, an associated enterprise of Narmada Ltd., such debt shall be deemed to
have been issued by an associated enterprise and interest payable to M/fs Thames Inc shall be
considered for the purpose of imitation of interest deduction under section 948,

Computation of interest to be disallowed as per section 9418 in the computation of income
<iler the head profits and gains of business or profession of M/s. Narmada Lid.

Particalars i
Ml profit 7,00,00,000
Adi: Interest already debited (T 80 crores x 10%) #.00,00,000
Depreciation 4,00,00,000
Income tax A.00,00.000
EBITDA 22.00,00,000
Interest pald or payahle by Narmada Ltd. R,00.00,000

| ower of the following would be disallowed

- Total interest paid or payable in excess of 30% of EBITDA X 3 1,40,00,000
8,00,00,000 = 1 6,60,00,000)

- Interest pald or payable to non-resident AE 3 6,00,00,000

Interest to be disallowed ag deduction 1,40,00,000

Question 28

O 23 June 2023, B L, an Indian Company borrowed ¥ 100 crores from M Pre. Ltd, a company
incorporated in Singapore. The said loan Is repayable over a perind of 6 years. This loan is
guaranteed by |, L, a company incorporated in 054, L Lud holds 30% shares in R Ltd. R L.

provides you the following information with respect 1d its P/L account, Tin lakhs
|ErtFulars FY. F.Y. Particulars LY. CFY.
2023-24 | 2024-25 2023-24 | 2024-25

Employees Benefit Expenses 280 iﬁ‘l— Giress Profit 115311_ 1550
Interest paid to M Pre. Lud. 569 238

Depreciation 250 254

Ipcomie Tax 271 234

Profit transferred to Reserves 240 525

(|- 1630 1550 1630 | 1550

Caleulate the income under the head Profits and Gains from business and profession of R Ltd. for the
Assessment Year 2025-26, assuming the gross profit Is caleulated as per the provisions of Income-tax
Act and Depreciation is also as per Income-tax Rules. Glve appropriate reasons of your worklngs,

Assume pone of the companies are engaged In the business of banking.
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Answer ) F

If an Indian company, being the borrower, incurs any expenditure by way of interest in respect of any ;
debt 1ssued by its non-resident associated enterprise and such interest exceeds 1 crove, then, the |
mterest paid or payable by such Indian company in excess of 30% of its earnings before interest,

taxes, depreciation and amortization (EBITDA) or interest pald or payable to associated enterprise, |
whichever is lower, shall not be allowed as deductlon as per section 94B,

Further, where the debt is issued by lender which Is not associated enterprise but an associated
enterprise provides an Implicit or expliclt guarantee to such lender, such debt shall be deemed to d
hiave been issued by an associated enterprise & limitation of interest deduction would be applicable.

In the present case, since L Ltd, a US company, holds 30% share in R Ltd, an Indian company, i.e, l
more than 26% of voting power, |, Ltd. and R Ltd. are deemed to be associated enterprise,

since lean of T 100 ¢rores taken by R Ltd., an Indian company from M Pte, Ltd, a Singapore company,

Is guaranteed by L Led, an associated enterprise, such debt shall be deemed to have been Issued by .
an associated enterprise and interest padd or payable to M Pte. Ltd. shall be considered for the
purpose of Hmitation of Interest deduction under sectlon 948 Limitation of interest paid to |
associated enterprise under section 94B. I

Computation of income under the head profits and gains of business or profession of R Ltd

e

Particulars : Amount
{in lakhs)
interest nllowable u/s 948 for Y. 2024-25 l‘
Gross Profit o 1,630
Less: Employes benefits expenses 280
EBITDA 1,350 |
Interest paid or payable to M Pre. Ltd. 589 |

Lower of the following would be disallowed

- Total interest paid or poyable in excess of 30% of ERITDA [T 589 | ¥ 184 lakhs
lalchs - € 405 lakhs (ie, 30% of % 1,350 lakhs))

- Interest paid or payable to M Pte Lid. 1 589 lakhs i'

Interest to be disallowed a5 deduction for AY. 2024-25, which can be earried 184 |
forward up to B assessment ywars

Interest allowable u/s 948 for A.Y. 2025-26 |

Lross Profit 1,550
Less: Emploves benefits expenses 301 |
EBITDA 1,249
Interest paid or payable to M Pte. Lid, 238 |

Lower of the following would be disallowed |

- Total interest paid or payable in excess of 30% of EBITDA [X 238 Mil
lakhs = 4 37470 lakhs (20% of 1249 lakhs)) |

- Interest paid or payable to M Pte Ltd, t 238 lakhs
Interest to be disallowed as deduction for AY. 2025-26 Nil i
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Rrought forward Interest of ALY, 2024-25 allowed as deduction against profits and
gains of ALY, 2025-26 to the extent of maximum allowable interest expenditure u/s
948 ie, ¥ 136.7 lakhs [T 374.70 lakhs - ¥ 238 lakhs]
Total interest allowed in A.Y, 2025-26 |1 238 lakhs + ¥ 136.70 lakhs) 374,70
Balance interest relating to AY 2024-25 is eligible for carried forward .23 47.30
lakhs [T 184 lakhs minus T 136.70 lakhs) to 7 more subsequent assessment years.
Income under the head profit and gains of business or profession of R Ltd. for
AY. 2025-26

HBITDA 1,249.00

Less: Interest [maximum interest allowable as deduction u/s 948) 374,70

Depreciation (As per the Income-tax Act, 1961) 254.00

— 620.30
Additional
(Question 29

M. Hari holds 30% of voting power in ABL Ing, a company incorporated- under the laws of Country A
For the purpose of expansion of businesg, the said company enters into an agreement with XYZ Ltd. s
company incorporated under the Indian laws. As per one of the clauses of the agreement, ARC Inc has
the power to appoint fi directors of XYZ Ltd, which has 12 directors on the board. Further, total
purchases by XV7 Lrd. is estimated to be % 500 crores, out of which, purchases of * 48 crores has
been sourced locally and the balance shall be supplied by ABC Ine. The price for entire purchase has
been fixed in the agreement and the conditions for supply are determined by ABC Inc

Advise Mr. Harl as to whether ABC Inc and XYZ Ltd are Associated Enterprises, on the basis of the
provisions of the [ncome-tax .ﬂtt, 19161,

Answer

L

Two enterprises shall be deemed to be associated enterprises if, at any time during the previous
year, more than half of the board of directors or members of the governing beard, or one or more
of the executive directors or executive members of the governing board of one enterprise, are
appointed by the other enterprise.

In the present case, the power to appoint Is only for half the number and not more than half. Hence,
ABC Inc. and XYZ Ltd. are not associated enterprises under this criteria,

Two enterprises shall be decmed to be associated enterprises, if 90% or more of the raw
materials and consumables required for manufacture or processing of goods or article carried out
by one enterprise, are supplied by other enterprise, or by persons specified by other enterprise,
and the prices and other conditions relating to supply are influenced by such other enterprise.

In this case, ABC Inc. supplies more than 90% of the requirements of purchases of XYZ Ltd. Further,
the price is controlled by the former by way of written agreement. Also, the conditions for supply are
determined by ABC Inc. Hence, the two entities would be deemed to be associated enterprises
under this criterion.
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Question 30

MNO Ltd., having its registered office in Mumbai, is engaged in multiple businesses. It has borrowed 2
200 crores from State Bank of India [SB1) for which 100% guarantée was given by the parent
company, ABC Inc, of Country A. The tatal berrowings of MNO Lrd. is 1,000 crores,

MNO Ltd, buys mobile phones from ABC Ing, The mobile phones are branded for which royalty at 3
100 per mobile phone sold is pald to ABC Ine, Similar moblle phones are also sold to othor customers
in Inclia by ABC Inc. but no royalty is charged from them. The credit period offered to MNO Ltd, is 2
months, whereas for other customers, the credit period Is 1 month. During the year, 10 lakh mobile
phones were bought for an aggregate sum of ¥ 2,600 crores from ABC Inc. The purchase could be
assumed as uniform throughout the financial year 2024-25. The cost of capital may be adopted as
10% per annum. AHC Inc would have billed ? 2,400 crores (excluding interest component for the
delay beyond 1 month) for supply of identical quantity of similar mabile phones to other customers,
It may be assumed that the entire purchase has been sold out by 31 March, 2025,

Determine the arm's length price (ALF) of the transaction of purchase of mobile phones by MNO Ltd,
lrom ABC Inc, Country A and its impact on the assessable income, If any, for the AY, 2025-26.

Answer

MNO Ltd, an Indian company, and ABC Inc, & Country A based company, are associated enterprises

as per section 924, since ABC Inc, is & parent company of MNO Ltd. Thus, the transaction of purchase ,

of molile handsets by MNO Lud. from ABC Inc, would be an international transaction. The value of
international transaction s to be worked out on the basks of Arm's Length Price (ALPL
ABC Inc. is selling mobile phones to unrelated customers, which would be the comparable
uncontralled transaction in this case. The purchase price for unrelated customers has to be adjusted
hy taking into consideration the finctonal differences existing between the transactions of ABC Inc.
with assoclated enterprise (MNO Ltd,) and other unrelated parties:
Aceordingly, the arm's length price for putchase of mebile phones has to be computed for working
out the impact on assessable value as per CUP method.

Computation of Arm's Length Price

Particulars tincrores
Purchase price of mobile jltlhnﬁ by unrelted parties from ABC Inc. 2,400
Adjustments for lunctional differences
Add: Royalty payvable by MNO Ltd. [ 100 per mobile phone % 10,00,000] 1)
Cost of capltal for 1 month eredit which is not glven to unrelated party [1006 x ¥ 20
200 crare [monthly average sales Le, T 2,400 crore /12 months|
Arm's Length Price of 10,00,000 mobile phones (A) 2430
Purchase price of mobile phone by MNO Ltd. from ARC Inc., its parent company 2600
[assaciated enterprise) (B)
Amount to be added to its total income (B) - (A) 170

Note - In case it is assumed that 10 crores is not included in the price of ® 2600 crores, the
adjustment of royalty of T 10 croves paid /payable is not required. The ALP in such a case would be 3
2420 crores, The amount to be added Lo the total income would be 3 180 crores
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Question 31

Shahi Pvt. Ltd, a domestic company, located in Special Economic Zone (SEZ) since Nove mber 2015,
The company is engaged in manufacturing of consumables goods, The manufacturing is wholly

dependent on raw material which is imparted from Sumi Inc. of Japan. The following detalls are
furnished in respect of the financial year 2024-25:

(1)
(i)

(i)

(iv]

Shahi Pvt. Ltd. imported goods for T 30 crores from Sumi Inc.

Sumi Inc. supplied similar raw materials to unrelated parties with a mark-up of 10% on cost,
whereas for Shaht Pyt Ltd. it earned a mark-up of 20% on cost.

Shahi Pvt. Ltd. was allowed to use the brand name of Sumi Inc. without any payment and
whereas the unrelated parties cannot use such brand name in India, The annual cost of brand
value Is T 90 lakhs.

The Assessing Officer referred the matter to the Transfer Pricing Officer (TPO) for
determination of Arm'’s Length Price (ALF),

You are reguired to answer the following:

(#) Compute the arm’s length price of the transaction and adjustments to he made to the income of
Shahi Pyt Ltd while discussing the relevant provisions,
(b) If Transfer Pricing Officer (TPO) had enhanced the income of Shahi Pyvt. Led. by ¥ 2 erares, will
that enhanced amount of income be eliglble for deduction u/s 10AA?
(¢) WIIl Shali Pyt Ltd become liable for penalty for under-reporting of income based on the
report of the Transfor Pricing Officer (TFRO}?
Answer
[a) Shshi Py Ltd, an Indian company and Sunl Inc, of Japan, are deemed 1o be associoted
emterprises as per section Y2A(2), since Shahi Ltd.'s manufacturing is whally dependent onraw.
material imported from Sumi Inc. Further, the transaction of purchasing raw material falls
within the mezning of “international transaction” u/s 928, Hence, transfer pricing provisions
wallld be atiracted in this case.
Computation of Arm'’s length price and adjustment o he made T in crores
Price of imported goods -:har;:;ﬂd by Sumi Ine. from Shah! Pyt Ltd. EH.UD‘J
Less: Mark up earned @ 20% [T 30 crores ¥ 20/120] from Shahi Pur. Ltd. 5.00
25.00
Add: Mark up earned in uncontrolled comparable transaction @10%, 250
' 27.50
Add: Adjustment on account of brand value [Annual cost of brand vilue) 0,90
Arm's length price of raw material purchase _ 28.10
Less: Price at which raw material was |-IEI|;I_~IJI'E.E1T| by Shahi Pet, Ltdl, from Sumi loc 30.00
_J\ﬂiumnem to be mud;:Tn;_H:e income of Shahi Pvt, Ltd. 1.60
(b)  Shahi Pvt Ltd. cannot elaim deduction under section 10AA in respect of T 2 crores, being

the amount of income by which the total income is enhanced by the TPO, by virtue of the first
proviso to section 92C[4), :
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(c]  No, Shahi Pvt, Ltd. would not be llable for penalty for under reporting of income based on the

report of the TPQ, since the amount of under-reported income represented by any addition
made in conformity with the arm's length price determined by the Transfer Pricing Officer
would net be Incuded within the scope of under-reported income under section 2704, |

=y S

assuming Shahi Pvi. Ltd, has maintained information and documents, as prescribed under
section 92D, declared the international transactions under Chapter X and disclosed all
material facts relating to the transaction,

Guestion 32

Beta Lid, an Indian company, has twe units in India, a manvfacturing unit in Hyderabad and a
trading unit in Surat. Beta Ltd, has enteved into varfous international transactions with its assoclate
enterprises from both the units, The assessment of Beta Ltd., an Indian company, is pending before
ther Assessing Officer who referred the matter to Transfer Pricing Officer {TPO) for determination of
arm'’s length price [ALF) In respect of its manufacturing unit ar Hyderabad. The TPO, however,
expaticled the scope of his work by calling for details in respect of the trading unit of Beta Ltd. located
at Surab.

bamine the procedurs to be followed by the Assessing Officer before making reference to TPO, Can
the TRO enlarge his scope of work by calling for details of trading activity at Surat, when the
Assessing Officer has made reference only m respect of manufacturing unit at Hyderabad? Examine.

ANSWET

As per section 92CA[1), where the Assessing Officer considers it necessary or expedient so to do, he

may refer the computation of the arm's length price in relation to the international transaction !
entered by any person, being an assesses, to the Transfer Pricing Officer (TPD).

However, the Assessing Officer has to take the prior approval of the Principal Commlssioner of
Income-tax (PCIT) /Commissioner of Income-tax (CIT) before making such a reference.

As per section ':‘-lEFﬂ[iA], the Transfer Pricing Oicer {TPO) can also determine the ALP of other
luternational transactions or specilled domestic ransaction which have not been referred to
him, but which have come to his notice subsequently in the course of proceedings before him,

The Assessing Officer has made reference for determinatian.of ALP in respect of the nmnufannrlng
uniit at Hyderabad which shall be taken as the prm::r::im;gs before him [ TPO).

The TPD can enlarge his scope of work during the course of proceedings before him of Hyderabad
undt by calling for details of trading activity at Surat, and the same Is within the powers conferred by
section 920A(2A).

Question 33

Yalin Ltcl, is located in Country X, a notified jurisdictional area (NJA). Armo Ltd, a domestic company
{the assessee) sold goods to Yalin Ltd, for 1175 crore.

During the current financial year, Armo Ltd. sold identical goods to KB Inc, of Edinburgh, UK, for 2
13 crore, KB Inc is nefther situated In any NJA nor it |s associated person of Armo Ltd,
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While salés to KB Inc, were an CIF basis, the sale to Yalin Ltd. was on FOB basis, which paid ocean
freight and insurance amounting to ¥ 25 Lakhs on purchases from Armo Ltd. India has a double
tseation avoidance agreement with UK The assessee has a policy of providing after sales support
Lvlee to the tune of T 19 lakhs to all customers except Yalin Ltd. which procured the same locally at
a east of €23 lakhs.

Whether Yalin Ltd. and Armo Ltd, are Assoclated Enterprises. [f yes, compute the Arm's Length Price
' for the sales made to Yalin Lid. and the amount of consequent adjustment, if any, in the profits of
| Armo Lud, the assessee company, Explain with reasons.

Answer

<ice Armo Led, entered Into a transaction with Yalin Ltd, (n Country X which is located in a notified
jrisdictional area (NJA), Armo Lid. and Yalin Ltd. would be deemed as associated enterprises and
the transactions between them would be deemed to be international transactions, Accordingly, all
the pravisions of transfer pricing would be atteacted in case of such a transaction,

The transactions of Armo Ltd. with KB Inc, UK for sale of \dentical goods are comparable
uncontrolled intérmational transactions, since it is neither assoclated anterprises of Armo Ltd. nor it

g situated in NJA.
Hence, Comparable Uncantrolled Price (CUF) method can he used to determine ALP
Computation of ALP using CUP method A
Particulars : 1 In crores

Price charged by KB Inc. (on CIF basis) - 13,00
{ Less: Ocean ﬁeiggl and insurance, has to be reduced since the price charged to Yalin | 0.25

Ltd. is on FOB hasis

Less: Cost of after-sales support service (has to be reduced, since such services are 0.19

being provided to KB Ine. but not to Yalin Ltd.]

Arm’s Length Price 1236

Less: Price at which goods were sold to Yalin Ltd, s 1}1 '?5 |

Arm's length adjustment [Increase in profit of Armo Ltd.] ) 0.81

{yuestion 34

ABC [P) Ltd., Bangalore is engaged in the manufacture of electronic poods and exporting the same to
various associnted and other enterprises across Southeast Asia The report with respeet to its
international transactions with AE has been furnished for all years. The company has applied for APA
in respect of the transactions with its AE. Application was filed an 15% April 2024 which was signed
on 5% May 2024.

[lie company also applied in respect of the international transactions o which APA applies for
(o liback benefit which was agreed and signed in January 2025. The details of the status of income tax
issessments are as follows:

AY. 2019-20 - The matter is pending before High Court with regard to acquisition af i company

iy the assessee and the dispute is about set off of loss af the erstwhile company.
| d 1
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» AY.2020-21 and ALY, 2021-22 - There is no dispute and the assessments have been completed. |

« AY, 2022-23 - The assessment for the AY. 2022-23 was completed by making reference to the |
TP who enhanced the arm's length price of the international transaction by T 500 lakhs,

» AY.2023-24 - ALP of international transaction was disputed before the tribunal which set aside E
the order for fresh consideration by the Assessing Officer in Novemhber 2024

o AY, 2024-25 - The income tax return ('ITR") was filed on 200 December 2024, |

ti the APA is applied, the ALP determined for the AY. 2022-23 would got enhanced by T 300 lakhs as
against ¥ 500 lakhs originally determined by TPO. '

Hiscuss the applicability of rollback agreement for various assessment years in case of ARC (P} L, I|

Answer

Rollback year means any previous year, falling within the period not exceeding four previous

years, preceding first of the five consecutive previous years for which advance pricing
agreement is valid.

The application for advance pricing agreement may be filed at any time before the first day of the
previous year relevant to the first assessment year for which the application ls made, In respect of
transactions which are of a continuing nature from dealings that are already occurring: or before
undertaking the transaction in respeect of remaining transactions.

Accordingly, the APA application filed on 15% April 2024 would be in respect of five previous
years beginning with P.Y, 2024-25 relevant to the ALY, 2025-26.

Consequently, APA entered by ABC (P) Lid, can provide for determining ALP in relation to
tikeryatonal transaction entered during rellback years ie, from AY. 2021-22 to ALY, 2024-2% {
subject to satisfactlon of certain conditions.

In presant case, since A.Y, 2019-20 and ALY, 2020-21 fall beyond said four year period, ABC (P)
Lid. cannot avail roll back benefit in respect of these years, From AY, 2021-22 - AY, 2024 .25, the
applicabilioy of mllhac]n provisions woulld bz as follows;

| Rollback vear ﬂpplicuhll‘lty of roliback provisions
AY. 2021-22 Yes; rollback provisions are applicable for AY. 202122,

A 2022-23 | Yes, rollback provisions are applicable for ALY, 2022-23 even if AL P nrhus:muut
was reduced to addition of T 300 lakhs as against addition of 3 500 lakhs or Tginally
determined by the TPO on account of APA; since such reduction in the amount of
ALP adjustment does not result in reducing the total income ur increasing the
total loss, as declared In l:hL‘ return of lm:nme of tne said year by ABC (P) L,

AY.2023-24 | Yes, roli back pru\rlslﬂns are applicnhin for ALY, 2023- 24, since ITAT has: only set
aside the order for fresh consideration and the matter has not reached finality.

AY. 2024-25 | No, rollback provisions are not upprlcahie tor AY. 2024-25, since the return was
filed belatedly u/s 139(4) on 29.12.20024,

- — —
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CHAPTER - 22
Advance Rulings

(uestion 1

The term ‘Advance Rullng' includes within its seope, a determination by the Board for Advance
Rulings only in relation to a transaction undertaken by a non-resident applicant. Examine the
correctness of this statement, with reference to the provisions of the Income-tax Act 1961

Answer

The statement is not correct. As per sectlon 245N, advance ruling not only includes a
determination by the BAR in relation to a ransaction which has been undertaken or is proposed o
b undertaken by a non-resident applicant, but also includes, inter alia, determination hy the BAR -

(i}  inrelation to the tax Hability of a non-resident arising out of a transaction which has been
undertaken or is proposed to be undertaken by a resident applicant with such non-resident

(ii] inrelation to the tax Hability of a resident applicant, arising out of a transaction which has
been undertaken of is proposed to be undertaken by such applicant and such determination
chall include the determination of any question of law or of fact specified in the application.

(Juestion 2

Examine when can an advance ruling pronounced by the Roard for Advance Rulings he declared veid.
What is the consequence?

Answer

As per section 245T, an advance ruling can be declared to be void ab inftio by the Board for Advance
Rulings if, on a representation made to it by the Principal Commissioner or Commissioner or
otherwise, it finds that the ruling has been obtained by I raud or misrepresentation of facts.
Thereafter, all the provisions of the Act will apply as if no such advance ruling has been made. A copy
of such arder shall be sent to the applicant and Principal Commissioner or Commissioner,

Question 3

The Baard for Advance Rulings has the powers of compelling the production of books of account -
Lxamine the correctness or otherwise of this statement.

Answer

The statement I8 correct.

Under section 2450, the Buard for Advance Rulings shall have all the powers vested in the Civil Court
under the Code of Civil Procedure, 1908 as are referied o in section 131,

Accordingly, the BAR shall have the same powers as are vested [n a court under the Code of Civil
Procedure, 1908, when trying a suitin respect of the (ollowing matters, namely -

(1)  discovery and inspection,

! 2} enforcing the attendance ol any person and vxamining him on, oath; '
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(3]  compelling the production of books of account and other documents; and
(4] issuing commissions.

Theretore, Board for Advance Ruling has the powers of compelling production of books of account,

Question 4

What is the remedy available to an applicant who is aggrieved by the ruling of Board for Advance
Rulings? Also, state the time limit within which he should exercise this remedy.

Answer

An applicant who is aggricved by any ruling pronounced by the Board for Advance Rullngs may
appeal to the High Court against such ruling or order of the Board of Advance Rulings. He has
tor do so within sixty days from the date of the communication of that ruling in the prescribed form
and manner.

However, where the High Court Is satisfled, on an application made by the appellant in this beball,
that the appellant was prevented by sufficient cause from presenting the sppeal within the 60 day
period s specified above, It may grant further period of 30 days for filing such appeal,

Question 5

Examine the correctness or otherwise of the following:

fa] M. Rikky, a resident Individual, Is aggrieved by an order passed by the Board for Advance
Ruling, Since the decision of the Board is bmding on the applicant, he has no other option hut
e accept the ruling of the Board.

b} M/s Aritri Ltd,, an Indian public sector company, wants to seek advance ruling from the Board
for Advance Ruling (BOAR) in respect of a matter relating to computation of its total Income
imvolving a question of law relating to such computation. However, the matter is already
pending before the Income-tax Appellate Tribunal [ITAT) as on the date of application for
advance ruling, It cannot seel the BOAR ruling till the miatter s pending before the ITAT,

Answer
(a) The statement is not correct

The binding provision will not apply to an advance ruling pronounced by the Hoard of Advance
Ruling, Therefore, order passed by the Board for Advance Ruling is not binding on Mr, Riicky.

He may appeal to the High Court against such order within sixty days (rom the date of the
communication of that order.

(b} The statement is not correct.
A resident falling within any class or category of persons as notified by the Central Government

Le, @ public sector undertaking can seek advance ruling even If question ralsed is
pending before the Appellate Tribunal
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Question &

(3, a non-resident, made an application to the Board for Advance Rulings on 3.4.2024 in relation to &
\ransaction proposed to be undertaken by him. On 152024, he decides to withdraw the said
application. Can he withdraw the application on 1.5.20247

Answer

Section 2450(3) of the Income-tax Act, 1961 pravides that an applicant, who has sought for an
lvance ruling, may withdraw the application within 30 days from the date of the application,
Linee the 30 day period from the date of application by 0 to the Board for Advance Rulings has not
lipsed, he can withdraw the application,

Question 7

The lndian branch of D Co Ltd, Country K has carried out some transactions with LT Co Ltd,
lengaturu. The value of the transaction is @ 600 crores. LT Co Ltd. applied for advance ruling in
|anuary, 2025 o know exactly the tax consequences ol Its transactions with the non-resident I} Co
Lid, Country K, both for itself and on non-resident. Application for ruling Is accepted by Board for
Advance Rulings (BAR). On 3042025, BAR pronounced its ruling and sald ruling was communicated
to LT Co. Ltd. on the same date, LT Co, Ltd. was, however, not satisfied with sald ruling.

ctate whether the advance ruling pronounced by BAR is binding on LT Co. Litd. Is there any remedy
available to L'T Co. Ltd. if it is aggrieved with the said ruling? Examine,

Answer

Advance ruling pronounced by Board for Advance Rulings 18 not binding on LT Co, Ltd. Section
245W provides that the applicant who ls agerieved by any ruling pronounced or order passed by the
Haard for Advance Rulings may appeal to the High Court against such ruling. He hag to do so within
sixty days from the date of communication of that ruling or order, in prescribed form and manuser,

Accordingly, LT Co. Ltd. is aggrieved by the advance ruling pronounced by BAR, 1t can file an
appeal before the High Court on or hefors 2Ge June 2025, The High Court can grant extension ol a
further period of 30 days for filing the appeal, if it is satisfied, on an application made by LT Co. Ltd,
in this behalf, that it was prevented by sufficient cause from presenting the appeal within the 60 days
nariod a5 specified above.

Question 8

A Non-resident Foreign Company enlered into contracts with several Indian Companies for
insrallation of mobile telephone system and made an application to the Board of Advance Rulings, for
advance ruling in relation to the tax lability arising out of such transaction.

One of the above said Indian Companies alsp made an application Lo its Assessing Officer for
Jetermination of 2 question of law with regard to payments to be made to the said Foreign Company,

The Board of Advance Rulings rejected the application of the Foreign Company on the ground that
e question yaised is pending before an Income Tax Authority. I the rejection of the application of
the Foreign Com justified in law?
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An Irish company, Phi ple, entered Into 4 contract with an Indian company, Beta Ltd, for provision of
technical know-how and made an application to the Board for Advance Rulings for advance ruling un
the rate of withholding tax on receipts from Beta Ltd, Beta Lid. had also made an application to the
Assessing Officer for determination of the rate at which tax [s deductihle on the sald payment to Phi
ple. The Board for Advance Rulings rejected the application of Phj ple. on the ground that the
question raised in the application is already pending before an income tax authority. Is the rejection
of the application of Phi ple. justified in law?

Answer

As per section 245R, the Board for Advance Rulings (BAR), after examining the application and the
records called for, may either allow or refect an application, However, the Board shall not allow an
application where the question raised in the application is already pending before any
income-tax authority, or Appellate Tribunal or any court,

In the present case, the question raised by 2 non-resldent foreign company with respect to tax
liablity on income arising from installation of mobile relephone system is already pending before
the Assessing Officer on account of application made by one of the Indlan Companies for
determination of question of law with regard to the payments made to the said lorelgn company.

Since such question s already pending before the Income-tiax Authority, the rejection of a pplicotion
of the foreign company by the BAR is justified in law.
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CHAPTER - 23
Taxation of Digital Transactions (Equalisation Levy)

e —

Question 1

Mr. Bharat has opened an office of Alpha Pyt Ltd, a Country A based company, in Pune from where
he and Mr. Ashok execute the work of the company relating to indian operations. Alpha Pyt. Ltd. 18
further considéring advertising the product on internet using Facepad. Alpha Pvi, Ltd. enters into
talks with Facepad Ine for hosting the dosired advertisements, It negotiated a sum of 3 20 Lakchs,
which is pald to Facepad Inc. for online advertisement services in March, Assume that Facepad does
not have o permanent establishment in India,

(i) ls the fee paid for online advertisement services by Alpha Pyt Ltd, to Facepad Inc. taxable in
India? Examine.

(i) Ifthe answer to (a) 15 in the affirmative, is there any requirement to deduct equalisation levy?
If cqualisation levy is not so deducted, what would be the cunsequence?

(i) As per whichaction plan of BEPS was this provision ineorporated in Indian tax laws?
(iv) What Is the provision incorporated in Indian tax laws to avoid double tixation of such income?

Answer

(i) FEmmlisation levy@6% Is attracted on the amount uf consideration for specified services
recoived or receivable by a non-resident not having PE in India from a resident in India whe
carrias on husingss or profession or from a non-resident having PE in India. Specified services
include ontine advertiscment and any provision for digital advertising space or any other
facllity or service for the purpose of online advertisement. ’

In this cade, Alpha Pyt. Lud. is 3 non-resident having 2 PE in India, Since there |s an office in
Pune for carrying on-work of the company, Alpha Ltd. has a PE in India. Facepad lnc Is 8 non-
resident not having PE in India. It recelves conslderation of ¥ 20 lakhs from Alpha Pvt. Ltd., @
nom-resident having PE in India tor onfine advertisement servifes provided by it Hence,
equalization levy @6% on 3 20 lakhs is attracted in the hands of Facepad Inc.

In the hands of Alpha Pvt, Ltd., the amount of £ 20 lakhs paid to Facepad Inc. would be
allowahle as business expenditure, provided equalization levy has been deducted at source

(i} Alpha Pvt. Ltd. is liable to deduct equalization levy af ¥ 1,20,000 from the amount of T 20
lakhs payable to Facepad Inc, In case it fails to deduct equalization levy, disallowance of the
expenditure of T 20 lakhs would be attracted u/s 40(a)(ib) while computing business
income of Alpha Pyt Lid,

(iii) BEPS Action Plan 1" Addressing Challenges of the Digital Economy”

(iv) Section 10{50) of the income-tax Act, 1961 exempts income arising from providing specified
service of online advertisement, which are subject to equalizatien levy, from income-tax,
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Yuestion 2

ABC I, an Indian company, is carrving on the business of manufacture and sale of teakwood
iwrniture under the brand name "PUREWOOD”, In order to expranid its overseas sales/exports, It
launched 3 massive advertisement campaign of its products. For the purpose of online
atlvertisement, it utlized the services of POR Inc, a London based company. During the year, ABC
Ftdl paid ¥ 5 lakhs to POR Inc. for such services. Diseugs the tax implications/TDS {mplications of
such payment and receipt in the hands of ABC Ltd, and POR Inc, respectively, if -

M PRR Inc has a permanent establishment in India, and the service is effectivel y connected to the
permanent establishment in India

FQR inc. has no permanent establishment In India

Answer

LUhapter VIl of the Finance Act, 2016, "Equalisation Levy”, provides for an equalisation levy of 6% of
tiie amount of consideration for specified services received or recefvable by a non-resldent not
having permanent establishment In India, from a resident in India who carries our business oy
prolession, ar from-a nen-resident having permanent estahlishment in India,

"Specified Service” means

1l online advertisement; i

(41 any previston for digital advertising space or any other facility or service for the purpose of
rnling advertisement and

[3) Ay other service as may be notified by the Central Government
However, equalisation levy shall not be levied-

where the non-resident providing the specified services has o permanent establishment in
India and the specfied service is etfectively connected with sueh permanent establishment.

the aggregate amount of consideration [or specified service recolved or recefvable during
the previous year does not exceed T 1 lakh,

Wliere the payment for specified service Is not for corrying out business or profession,

(i}  Where POR Inc. hag no permanent establishment in india
In the present case, equalisation levy @6% is chargeable nn the amount of T 500,000
recelved by PQR Ing, a non-resident not having a PE in India from ABC Lid., an Indian
company. Accordingly, ABC Ltd. is required to deduct equalisation levy of X 30,000 e,
#6% of T 5 lakhs, being the amount paid towards online advertisement services provided by
FOR Ine, a non-resident having no permanent establishment in India. Non-deduction of

equalisation levy would attract disallowance under section H{a)(ib]) of 100% of the
amount paid while computing business income.

Sinee; equalisation levy is attracted on the amount of T 5 lakhs, the sald amount is exempt from
Incame-tax by virtue of section 10(50) of the Income-tax Act, 1961

L}

Equalisation levy would not be attracted where the non-resident service provider [PQR Inc,
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in this case) has a permanent establishment in India and the service is effectively connected to
we permanent establishment in India, Therefore, the ABC Ltd. is not required to deduct
equalisation levy on T3 lakhs, being the amount pald towards online advertisement services
0 PR Ing, in this case,

Since equalisation levy 1s nol attracted in this case, exemption under section 10(50] of the
income-tax Act, 1961 wonld not be available. Therefore, tax has Lo be deducted by ABC Ltd.
at the rates in force under section 195 in respect of such payment to POR Inc. Non-
Jeduction of tax at source under section 195 wintld attract disallowance under section

(a1} of 100% of the amonnt paid while compuling business income.

Question 3

MNGO Ine, a Country A based company, s carrylng on the husiness of manufacture and sale of
(uenitire ander the brand name “FUREWOOD". In order to increase its share in Indian market, it
L ehedd o massive advertisement campaign of it products. For purpose of online advertisement, it
tilied the services of PQR loc, a Country Y based company. During the year, MND Inc. pald T 5 lakhs
to PQR Inc. for such services, Discuss the tax implications in the hands of MNO Inc, il -

(i) both MNO Ine. and POR Ine. have no permanent establlshment (PE) in India

(il] MNO an..jms 4 PE in India but PQR Inc. has no PE in India

Answer

Clippter VI of the Finance Act, 2016, “Equalisation Levy", provides for an pquatisation kevy of 6% of
the amount of consideration for specified services received or receivable by a non-resident not
aving permanent establishment (0 India, from @ resident in India who carries out business or
profession, or froma non-resilent having permanent establishment in India

‘Specilied Service means

(17 online advertisemenl;

(2) any provision for digital advertising space Or any ather facility or service for the purpose of
oaline advertisement and

(3)  any other service as may be notifled by the Central Government,

However, squalisation levy shall not be levied-

. where the nonresident providing the specified services has a permanent establishment in
India and spacified service is effectively con nected with such permanent establishment,
the aggregate amount of consideration for specified service roceived or receivable during the
previous year does not exceed T1 lalkh.

. Where payment for specified service 15 not for purposes of carrying out business or profession.

() lmmmmm&wmim
iqualisation levy would not be attracted in the present case since MND Inc, a nun-resident
service reciplent does not have o permanent cetablishment in Indfa. Therefore, the MNO Inc. is
pot vequired to deduct equalisation levy @& B on T 5 Jakhs, being the amount pald towards
anline mlvertisement services to POR Inc,
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(i) Where MNO [nc, has a permanent . I P 4
permanent establishment in India

In the present case, equalisation levy @6% is chargeable on the amount of 3 5,00,000
received by PQR Inc, a non-resident not having a PE in India from MNO Inc, a non-resident
having a PE in India, Accordingly, MNO Ine. is required to deduct equalisation levy of ®
30,000 ic, @6% of T 5 lakhs, being the amount pald towards online advertisement services
provided by PQR Inc, a non-resident having no permanent establishment in India. Non-
deduction of equalisation levy would attract disallowance under section A0(a)(ib) of
L0D% of the amount paid while computing business income,

Since, equalisation levy Is attracted on the amount of 2 5 lakhs, the said amount is exempt from
Income-tane by virtue of section 10(50) of the Income-tax Act, 1961

Question 4

ABC Inc, a company incorporated in USA, owns and manages a website which acts as a marketplace
for buying and selling of goods and also husts advertisement, ARC Inc. has o physical presence in
India and no permanent establishment in India.

Raghu Ltd Is a domestic Indian company. Raghu Ltd made 3 payment of T 3,00,000 on 30.6.2024
towards procuring enline advertisement space ro ABC Inc. for his business. Raghu Lad, remittad the
cqualization levy on 23,3.2025.

For the purpose of online advertisement, Raghu Ltd, also ook the services of LMI Ine. a UK hased
company who has a permanent establishment in India and the service is effectively connected to the
permanent establishment. During the year, Raghu Limited paid $ 4.50,000 to LMF [nc.

Discuss the implications of Equalisation levy alonpwith its due date of payment and its implications
en Raghu Limited, in shove circumstances, Does any of the abave payment have any impact as per
the TDS provisions under the Income-tax Act?

Answer

lmplications of Equalisation Levy and due date of payment in respect of transaction with ABC
Inc,

Raghu Ltd. Is required to deduct equalisation levy of T 18,000 L.e. @ 6% of 2 3 lalths, being the
amount paid or payable towards anline advertisement servicey provided by ABC Inc, a non-resident
not having permanent establishment in India

Raghu Ltd, has to pay the equalization levy to the eredit of the Central Government by 7.7.2024,
being the 74 of the month immediately following the calendar montly in which it is o deducted.

Sinee Raghu Lid. has remitted the equalization levy on 2332025, it has to pay simple interest of 1
1,620 @ 1% of T 18,000 for 9 months {from fuly 2024 to Murch 2025), being the months by which
such crediting of the tax is delayed.

Penalty of t 1,000 per day for which failure continues would be levied for delay in payment of
equalization levy, However, such penalty cannot exceed the amount of equalization levy of ¥ 18,000,

TDS impact in respect of transaction with ARC Inc.
section 10(50

income aristng from providing any specified service which is
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chargeable to equalisation levy would be exempt from income-tax. Therefore, 3 3 lakhs would be
exempt from income-tax In the hands of ARC Inc. and accordingly, no tax is required to be
deducted by Raghu Ltd

Inc,

Enualisation levy would not he attracted where the non-resident service provider (LMF Inc, In
Lis case) has a permanent establishment in India and the service is effectively connected to the
rermanent establishrment in india.

fince equalisation levy would not be attracted in respect of transaction with LMF Inc, there is no
implications on Raghu Ltd.

D impact in respect of transaction with LMF Inc.

since LMF Inc. has a PE In Indis and advertisement services are affectively connected with the PE in
[ndia, such advertisement income would be deemed to accrue or arise in Indla in the hands of
| MF Inc. u/s 9(1)(i) and be tazable in the hands of LMF Inc. under the Income-tax Act, 1961

Tax has to be deducted by Raghu Ld. at the rates in force under section 195 on ¥ 450,000 on
payment to LMF Inc.

interest and Penally 1
Question 5

Raghu Lid made a payment of 3 240000 on 30,6.2024 towards procuring online advertisemont
space to a foreign company which had no plare of business in India. The company remntitted the
equalization levy on 23.12025. Calculate interest and penalty payable by Raghu Ltd. if any. '

Answer

Interest for failure to remit the equalization levy

An assessee who fails to credit the egualisation levy or any part therecl within 7t of the moath
followling the calendar month in which iU Ls duducted, to the account of the Central Government, has
to pay simple interest at the rate of 1% of such levy for every month or part of & month by
which such crediting of the tax or any part thereof is defayed,

in the present case, Raghu Ltd, is required 1o remit the equalization levy of T 18,000 Lo, 6% of t

4,00,000 by 07.7.2024, However, since it remitted the sald levy only on 23.1.2025, the interest
1,260 i.e., @1% would be levied for 7 months,

Penalty for failure to pay equalisation levy

Failure to remit equalisation levy to the Central Gevernment on or before 7 of the following month,
ftor deduction would attract a penalty of T 1,000 for every day during which failure continues,
Howaever, such penalty shall not exceed the amount uf equalisation levy that he failed to pay.

Fhais, in the present case, pemalty of 1 2.00,000 (T 1000 x 200 days) would be limited to 1
18,000, being the amount of equalization levy which the assessee has failed Lo pay.
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Question 6

Sun Ltd, an Indisn company, is engaged in the business of manufacture and sale of carpets. To
expand its international sales, it hired the services of a London based company, Shine Ine, for online
advertisements. Shine Inc. has no permanent establishment in India, During the year, Sun Ltd. pald 3
5 fakh to Shine Inc. for such services and deducted the equallzation levy on 15.03.2025 and credited
it to the account of Central Government on 15.04,2025,

You are required to -

(i)  Computeinterest leviahle to Sun Ltd. on the delayed payment of equalization levy.

(i}  What are the circumstances under which penalty cannot be imposed?

(Ui} Sun Ltd. is aggrieved by the order imposing penalty, What is the time limit for filin g of appeal
against the order of the Assessing Officer impasing the penalty?

Answer

(1} Interest for delayed remittance of equalization levy
Equalisation levy = 6% of 5 lakh = 30,000
The equalization levy deducted on 1532025 has to be paid to the credit of the Central
Government by 7.4.2025 (e, 7 of the succeading manth).
However, in this case, Sun Ltd, remitted the same only on 15.4.2025, The delay in this case
Is 8 days,
simple intercsi@1% s leviable per month or part of month by which, crediting of tax is
delayad.
Accordingly, interest would be 1% of € 30,000 = T 300

(ii) Circumstances under which penalty cannot be imposed
No penalty for fallure to deduct or pay equalisation levy shall be imposable, if Sun Ltd. proves
to the satisfaction of the Assessing Officer that there was reasonable cause for the suid failure
Further, no order imposing a penalty shall be made unless Sun Lid, has been given a
reasonable opportunity of being heard.

(iil) Time limit for filing appeal

It Sun Ltd. is aggrieved by the order imposing penalty, it may appeal to Commissioner
(Appeals) within a period of 30 days from the date of receipt of the order of the Assessing
Officer fmposing the penalty.
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_Fungla mentals of BEPS

W

Question 1
what do you understand by base erasion and profit shiftimg? Describe briefly Its adverse effects,

Answer

Rase Erosion and Profit Shifting (BEPS) refers to tax planning strategies that exploit gaps and
mismatches in tax rules to make profits ‘disappear’ for tax purposes or to shift profits w
locations where there is little or no real activity but the taxes are lowe, resulting in little or no
overall corporate tax being paid.

Adverse Effects of BEPS:

(1] Governments have to cope with less revenue and a higher cost to ensure compliance,

(2] In developing countries, the lack of tax revenue leads to significant under-funding of pulbilic
investment that could help foster economic growth,

(3) BEPS undermines the integrity of the tax system, as reporting of low corporate taxes. s
consldered to be unfair. When tax laws permit businesses to reduce their tax burden by
shifting their Income awsy from jurisdictions where [ncome producing activities are
conducted, other taxpayers, especinlly individual taxpayers in that jurisdiction bear a
greater share of the burden. This gives rise to tax falrness issues an accdunt of Individuals
having to bear a higher tax burden.

(4] Enterprises that operate only in domestic markets, including family-owned businesses or
new Inmovative businesses, may have difficully competing with MNEs thal have the ability to
shift thelr profits across borders to avold or reduce tax. Falr competition 15 harmed by the
distortions induced by BEPS, '

Umestion 2 .

What are the significant OECD Recommendations under Action Plan 1 of BEPS? Which
recommendation has been adopted in Indian tax laws?

Answer

The OECD has recommended several optivns to tackle the direct tax challenges which include:

(17 Modifying the existing Permanent Establishment (PE) rule to provide that whether an
enterprise engaged fn fully de-materialized digital activities would constitute a PE, IF it
maintained o significant digital presence in another country’s econonty.

(2) A virtual fixed place of business PE in the concept of PE Le, creation of a PE when the
criterprise maintains a website on a server of atother enterprise located In a jurisdiction and
carries on husiness through that wehsire,

(3} tmposition of a final withholding tax en certain payments for digital goods or services
provided by a foreign e-commerce provider or imposition of a equalisation levy on
consideration for certain digital transactions recelved by a non-resident from a resident or
from a non-restdent hivving permanent establishment in other contracting state. 1
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Taking into conslderation potential of new digital economy and rapidly evolving nature of business
operations, it becomes necessary to address challenges of taxation of such dipital transactions,

The concept ol ‘Significant Economic Presence’ (SEF) which is similar to the virtual fixed place PE
as recornmended In the 2015 BEPS Action Plan 1 report has been introduced In the Income-tax A,
1961 vide Explanation 2A to section 9(1)(1).

Significant economic presence of a non-resident in India shall also constitute business connection in
India, Significant economic presence means:

Nature of transaction - E:ndil:inn

(a) |in respect of any goods, services or|Agpregate of payments arising from such
property carried out by a non-resident with | transaction or transactions during the previous
any person in India including provision of | year should exceed ¥ 2 crores

download of data or software in India,

(b} | systematic and continuous soliciting of | The number of users should be atleast 4 lakhs.
business  activiies or enpaging  in
Interaction with users in India

In order to address these challenges, Chapter YIII of the Finance Act, 2016, titled "Equalisation
Levy”, provides for an equalisation levy of 6% of the amount of consideration for specified services
recelved or veceivable by a non-resident not having permanent establishment in India, from o
resident in India who carries out business or profession, or from a non-regident having permanent
establishment In India, This is provided for insection 165 of the Finance Act, 2016,

Meaning of "Specified Servige";

(1) Duline advertisement;

[2)  Any provisien for digital advertising space or any other facility or service for the purpose of
online advertisement;

Specified Service also includes any other service as may be notified by the Contral Government.

Further, in order to reduce burden of smalkplayers in the dipital domain, it is also provided that no
such levy shall be made if the aggregate amount of consideration for specified services received ar
receivable by a non-resident from a person resident in India or from & non-resident having a
permanent establishment In India does not exceed T 1 lakh in any previous year,

Question 3

Whal is meant by Digital economy? What are the taxation issues in E-Commeree? List out the OECD
recommendations under Action Plan 1 which deals with the digltal economy,

Answer

In digital economy transactions like sale, purchase, payment, rendering services are performed
through digital or virtual mode. In the digital domain, business do not actually occur in any
physical location but instead takes place in “cyberspace,

Taxation issues In e-commerce
The typical taxation issues relating to e-commerce are:
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(1) difficulty in characterizing the nature of payment and establishing a nexus or link between
taxable transactlon, activity and a taxing jurisdiction, '

(ii) difficulty of locating transaction, activity and identifying taxpayer for income tax purposes.

The following are OECD recommendations under Action Plan 1 dealing with digital econnmy:

(1)  Modifying the existing permanent establishment rule to provide for whether an enterprise
engaged In fully de-materiallzed digital activities would constitute a PE, If it maintained a
significant digital presence in another country's economy.

(7] a virtual fixed place of business in the concept of permanent establishments Le, creation
of a PE when the enterprise maintains a website on a server of anather enterprise located in a
jurisdiction and carries on business through that website.

(3] Imposition of a final withholding tax on certain payments for digital gonds or services
provided by a foreign e-commerce provider or impesition of equalisation levy on conslderation
for certain digital transactions received by a non-resident from a resident or from a non-
resident having permanent establishment in other contracting state.

Question 4

What are the ways in which hybrid mismatch arrangements are used to achieve uhintended double
non-taxation or long-term tax deferrai?

Answer
Hybrid mismatch arrangements are sometimes used Lo achieve unintended double non-taxation or
long-term tax defecral in one or more of the following ways -
(1) Creation of two deductions [or a single borrowal;
7} Generation of deductions without corresponding income inclusions;
[3) Misuse of foreign tax credit; and

(1) Participation exemption regimes

Question 5

Discuss the provision fncorporated in the Income-tax Act, 1961 In line with the OECD
recommendations under Action Plan 4 of BEPS.

Answer

In line with the recommendations of OECD BEPS Action Plan 4, section 948 has been luserted in the
Income-tax Act, 1961 by the Finance Act, 2017 to provide a cap on the interest expense that cin be
claimed by an entity to its assoctated enterprise, The total interest paid In excess of 30% of its
earnings before lnterest, taxes, depreciation and amortization (EBITDA) or interest paid or
payable to associated enterprise for that previous year, whichever is less, shall not be
dedunctible,

The proviston is applicable to an Indian company, or a permanent establishment of a foreign
1
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vompany, being the borrower, who pays interest in respect of any form of debt issued by a non-
resident who is an "associated enterprise’ of the borrower. Further, the debt is deemed to be treated

vicued by an assoclated enterprise where it provides an [mplicit or explicit guarantee tw the
lepder, being a non-assoclated enterprise, or deposits a corresponding and matching amount of
Muuids with such lender.

The provision allows for carry forward of disallowed interest expense for 8 assessment years
numediately succeeding the assessment year for which the disallowance is first made and deduction
Ao nst the income computed under the head "Profits and gains of business or profession” to the
ciient of maximum allowable interest expenditure,

o order to target only large interest payments, it provides for a threshold of Interest expenditure of %
| vroee o respect of any debt issued by a non-resident assoclated enterprise exceeding which the
provision would be applicable, Banks, insurance business, finance company located In any IFSC
il cliss of NBFCs notified by the Government are excluded from the ambit of the said provisions
lkeeplng in view of special nature of these businesses.

Qurstion &

2 what context is the term “Thin Capitalisation” used? Is there any threshold lmit prescribed by the
ct (o claiming deduction u/s 948 of the Act for addressing Thin Capitalisation? Discuss s
applicability to different entities, Whether any entities are excluded from its application?

L

Wliat is meant by Thin Capitalisation? Which action plan of BEPS addresses Thin Capitalisation?
sxplam the provision incorporated in the Income-tax Act, 1961 to address Thin Capitalisation.

Answer

Thin capitalization refers to the process of fanding an entity by debt mstead of equily with a view
-0 take advantage of interest deduction benefits. In other words, thin capitalization refers to the
situation where a company is financed through a relatively high level of debt compared to eqguity,

In ling with the recommendations of OECD BEPS Action Plan 4 section 948 has beéen inserted In the
Income-tax Act, 1961.

Yo addressing thin capitalization, section 94B provides a cap on the Interest expense that can be
cinimed by an entity in respect of borrowings from its non-resident assoclated enterprise. As per
secion 248, the total interest paid in excess of 30% of its EBITDA (Earnings before interest,
axey, depreciation and amortization) or interest paid or payable to associated enterprise for
hat previous yvear, whichever is less, shall not be deductible. This limitation of interest
ueduction would be applicable only where the interest expenditure in respect of any debt issued by a
non-restdent associated enterprise excesds ¥ 1 crore,

section 948 is applicable to an Indian company, or a permanent establishment of a foreign
comypany in India, being the borrower incurring interest expenditure in respect of debt issued by s
not-resident assoclated enterprise. Debt shall be deemed w have been issued by an assoclated
mmigrprise, even where the lender is not an associated enterprise, if an associated enterprise
nrovides an implicit or explicit guarantee to such lender or deposits a corresponding and matching
amount of funds with the lender.
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The following has been excluded [rom the applicability of the provisions of section 94H -

an Indian company or permanent establishment of a foreign company which is engaged in the
husiness of banking, insurance and NBFCs,

witerest paid In respect of a debt lssued by a lender which is a permanent establishment in India
ol # non-resident, being a person engaged in the business of banking,

(Question 7
Eyplain the nexus approach recommended by OECD in BEPS Action Plan 5 which has been adopted in
the Income-tax Act, 1961,

O

Explain the action plan for taxation of income arising from intellectual property rights in India on the
basls of DECD recommendations for BEPS action plan-5. '

Answer

In India, the Finance Act, 2016 has introduced a concessional taxation regime for royalty income
from patents for the purpose of promoting indigenous research and development and making India
a global hub for research and development, The purpose of the concessional taxation regime is to
uncourage entities to retain and commerclalise existing patents and lur developing new innovative
patented products. Further, this beneficiul taxation regime will incentivise entities to locate the high-
silue Jobs asgoclated with the development, manufacture and exploitation of patents in Indip

The nexus approach has been recommended by the UELD under BEPS Aation Plan 5. This approach
requires attribution and taxation of income arising from exploitation of Intellectual property (1P} in
lhe jurisdiction where substantial research and development (R & D) actlvities are undertaken
instead of the jurisdiction of legal ownership.

Accordingly, section 1158BF has been inserted in the Income-tax Act, 1961 to provide that
where the total income of the eligible assessee (being a person resident in India wha {5 the true
and first inventor of the invention and whase name |s entercd in the patent register as the patentee
in accordance with the Patents Act, 1970 and Includes every such person, being the true and the first
inventor of the inventlon, where more than one person is registered as patentee under Patents Act,
1970 in respect of that patent.) Includes any income by way of royalty in respect of a patent
developed and registered in india, then such royalty shall be taxable at the rate of 10% (plus
applicable surcharge and cess].

For this purpose, developed means atleast 75% of the expenditure should be incurred in India
Iy the eligible assessee for any invention in respect of which patent is granted under the Patents Acl,
REAL N

Question 8

Which action plan of BEPS requires introduction ol Limitation of Benelits clause in a tax treaty? Has
fndia introduced Limitation of Benefits clause (n its tax treaties in line with the BEPS Action Plan?

Psouss,
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Answer

BEPS Action Plan 6 - Preventing Treaty Abuse requires introduction of Limitation of Benefits
(LOB) clause or Principal Purpose Test (PPT) rule or both to protect against treaty shopping,
Treaty shopping is a practice by which a resident of a third country takes advantage of beneficial
treaty provisions between two countries by establishing a shell or conduft company in one of the
two countries, where tax Incldence is low.

Given the risk to revenues posed by treaty shopping, countries have committed to ensure a minimum
level of protection against treaty shopping (the minimum standard). That commitment will require
countries to include In their tax treaties an express statement that their common intention is to
eliminate double taxation without creating opportunities for non-taxation or reduced tasation
through tax evasion or avoidance, inchding through treaty shopping arranpements,

Accordingly, on 10th May, 2016, India and Mauritius has slgned a protocol amending the India-
Mauritins tax treaty at Mauritius. In the said treaty, for the first time, i has been provided that
gains from the alienation of shares acquired on or after 1,4.2017 in a company which is a resident of
India may be tueed in India, The tax rate on such capital gains arising during the period from
1.4.2017-31.3,2019 should, however, not exceed 50% of the tax rate applicable on such capital gains
i India. A Limitation of Benefit {(LOB) Clause has been introduced which provides that a resident
of a Contracting State shall not be entited to the benelits of 50% of the tax rate applicable In
transition period o ite affairs are arranged with the primary purpose of taking advantage of
concessional rate of tax. Further, o shell or a conduit company clalming to be a resident of a
Lontracting State shall not be entitled to this benefit. A shell or conduit company has been defined as
any legnl entity falling within the meaning of resident with negligible or nil business operations or
with no real and continuous business activities carried out in that Contracting State,

Question 9 :

Describe three tier structure for transfer pricing documentation mandated by BEPS Action Plan 13,
Which provisions under the Income- tax Act, 1961 dealt with Master File and CbC reporting. )

Answer

Actlon 13 contains a three-tiered standardized approach to transfer pricing documentation which
consists of:

(a) Master file: Master file reguires MNEs to provide tax administrations with high-level
informustion regarding their global business operations and transfer pricing policies. The
master Hle is to be delivered by MNEs directly to local tax administrations.

(b} Local file: Local file requires maintaining of transactional information specific to each country
In detall covering related-party transactions and the amounts involved in those transactions. In
addition, relevant financial information regarding specific transactions, a comparability
analysis and analysis of the selection and application of the most appropriate transfer pricing
method should also be eaptured. The local fite is to be delivered by MNEs directly to local tax
administrations.

(€] Country-by-country {CBG) report: CBC report requires MNES to provide an annual report of
economic indicators viz. the amount of revenue, profit hefore income tax, income tax pald and
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W

acerned in relation to the tax jurisdiction in which they do business. CBC reports are requirad
to be filed in the jurisdiction of tax residence of the ultimate parent entity, being subsequently
shared between other jurisdictions through automatic exchange of information mechanism,

) specific reporting regime in respect of ChC reporting and also the master file has been Incorporated
i1 the Income-tax Act, 1961, The essential elements have been incorporated in the Income-tax Act,
1961 while remaining aspects would be dealt with indetail in the Income-(ax Rules, 1962,

(i} Section ZB6 of the Income-tax Act, 1961 contains the provisions relating to ChC reporting
requirement and related matters,

(it Section 92D of the Income-tix Act, 1961 contains the provisions relating to maintenance and
furnishing of Master file.

Question 10

¢« amine and state the correctness or otherwise of each of the following In the context of BEPS Action
Flan and Income-tax Act, 1961 and answer in brief with reasans fcontents thereof:

(i} "Country by Country [CEC) report not requires Multi Natlonal Enterprises (MNES) o provide
an annual report of economic indicators”, Explain with reference to BEPS Action Plan.

(ifi What are the basic three fundamentl plllars of BEFS Action Plans?

I} Why there is a need for international collaboration to protect tax sovergignty of its countries?

(Kl
L

finswer
(I} Incorrect - Country by Country (ChC) report requires MNEs to provide an annual report of

economic indicators viz, the amount of revenue, profit before incame tax, inguime tax paid and
accrued in relation to the tax jurlsdiction in which they do business.

fil}  The Action Plans were structured around three fundamental pillars viz:
(a] Introducing coherence in the domestic rules that aftect cross-border activitles.

(h] Reinforcing of ‘substance’ requirements in existing international standards; Alighment
of taxation with location of value creation and econormic actvity; and
(c) Improving transparency and Lax certainiy.
(iii) There is a need lor countries to collaborate on tax matters so that they are able to get their due

«hare of taxes due to following reasons:

- The interaction of separate sets of domestic laws enforced by sovereipn countries causes
frictions, including potential double taxation for corpurations operating in many countrics.

« It also causes gaps, in cases where corporate income is untaxed, both in the country of
source and in the country of residence, or is taxed only at nominal rates.

. BEPS relates primarily to instances where the interaction of different tax rules & tax
systems leads 1o double non-taxation,

. It also relates to arrangements that achieve no or Jow taxation by shifting profits away from
the furisdictions where the activities creating those profits take place
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Question 11
Whether MLI provisions will apply in the following scenarias?

(a)

(b]

Country A and Country B are signatories to the MLL Both countries have ratifled the MLI
dgreement as per their domestic legislative process, Country A has notified DTAA with Country
B as a CTA, however, Country B has not notified DTAA with Country A

Country A - Country B DTAA is a CTA under Artlcle 2 of the ML as both the countries have
notified the concerned DTAA. Country A has ratifled the MLI under thelr domestic laws and has
deposited the ratification instrument, Country B has not ratified the ML owing to political
imstubility in their country. In this regard, Country A wishes to invoke the MLI provisions while
accessing the Country A - Country B DTAA. Is the action of Country A valid?

Answer

(2]

(b]

Since Conntry B has not notitied DTAA with Country A as CTA, the MLI provisions will not
apply with regard to the Country A - Country B DTAA, as per Article 2 of the MLL

Under Article 34 - Entry Into Force of the ML, only when a Country depesits its instrument of
ratification, the MLI will enter into force according to the timelines stipulated In the mentioned
Article, In the given scenario, since Country B has not vatified the MLL consequently, the ML
with regards to Country B has not entered into force yvet. Honce, Emmlrv A - Country B CTA
under MLI is not in force yet and, therelore, provisions ef the MLI are not npplicable. The
actlon of Country A is, therelure, invalid.
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CHAPTER - 25
Application & Interpretation of Tax Treaties

Duestion I
What do vou mean by double taxation? Discuss the connecting factors which lead to double taxation.
Or

Wrielly discuss Jurisdictional double taxation and Eeonomic double taxation. How does the tax law
sreviide for remedial measures:

Answer

The tazabllity of a foreign entity in any country depends upon two distinct factors, namely, whether
il duing husiness with that country or in that country. Internationally, term used to determine the
jurisdiction for taxation is "connecting factors”. There are two types of connecting factors,
amely, "Residence” and “Source”. It means a company can be subject to tax either on its residence
ke o it sotrce link with a country, Broadly, if a company is doing business with ancther country
(e host /source country), then it would be subject to tax in its home country along, based on its
residence link However, If a company is doing business in a host/source country, then, besides being
Coeed i the home country an the basis of its residence link, it will also be taxed in the host country
i the lasls of its source link

« lridical double taxation: When source rules overlap, double taxation may arise Le tax s
imnnsed by twe or more countries as per their domestic Jaws In respect of the same ransaction,
lneeme arises or is deemed to arise in their respective jurisdictions, This Is known as "juridical
duuble taxation”,

(4 urder to-avoid such double taxatlon, a company can invoke provisions of Double Taxation
Avoidapce Agreements (DTAAs) (also known as Tax Trealy or Double Taxation Convention-
PTC) with the host/source country, or In the absence of such an agreement, an Indian company
can Invoke provisiods of sectinn 91, providing unitateral reliel in the event of double taxation.

. Peanomic double mxation: ‘Economic double taxation’ happens when the same transaction, item

{ rome or capltal is taxed In two or more states but in hands of different persons (because of
vk ol subject identity)

Guestion 2
Lapl i the meaning of "I'reaty” as per Article 2 of Vienna Convention on Law of Treaties, 1969, Why
il epmie into play?

Answer

Aricle 7 of Vienna Conventlon on Law of Treaties, 1969 defines “treaty” as an international
agreement concluded between States in written form and governed by international law,
1 her embodisd in a single instrument or in two or more related instruments and whatever

[

iL particular designation

Vrewies (Double Tax Avoidance Agreements) come (ko play to mitigate hardship caused by
lyortng the same income to double taxation. Tax Treatles attempt to climinate dﬂtihlrﬂ taxation

[l
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and try to achieve balance and equity, They aim at sharing of tax revenues by the concerned States on
a rational basls,

Question 3

There are two types of DTAA made by India with other countries le, Limited DTAAs and
Comprehensive DTAAs, Explain the terms,

Answer

Limited DTAAs are those which are limited to certain types of incomes only. e.g, DTAA hetween
Indfa and Pakistan {s limited to income from international air transport only,

Comprehensive DTAAs are those which cover almost all types of incomes covered by any
model convention,

(uestion 4

"In addition to allocating the taxing rights and elimination of double taxation, there are various other
important considerations while entering into tax treaty™, Tlucidate.

Answer

In addition to allocsting the taxing rights and elimination of double taxation, there are various other
important considerations while entering into a tax treaty, as mentiomed below:

o Ensuring non-discrimination hetween residents and non-residents

¢ Resolution of disputes arising on account of different interpretation of treaty by treaty partner.

« Providing assistance in the collection ol the fair and legitimate share of tax,

Further, in addition to above, there ore sume other principles which must be consldered by countries
in their tax system - '

{1)  Equity and fairness: Same income earmed by different Gipavers must be taxed at the same
rate regardless of the source of income.

(i} Neutrality and efficiency: Neutrulity factor provides that economic processes should not be
affected by external factors such as taxation. Neutrality |s two-fold.

[a) Capital export neutrality and
(b) Capital impaort neutrality [CIN).

Capital export neatrality (CEN) provides that business decision must not be affected by tax
factors between the country of residence and the target country;, whereas CIN provides that
the level of tax imposed on non-residents as well as the residents must be similar,

(i} Promotion of mutual economic relation, trade and investment: In some cases, it is
ohserved that aveldance of double taxation s nat the only objective. The other objectlve may
be to give Impetus to a country's overall economic growth and development,
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Question 5

Explain the foliowing terms in the context of interpretation of tax treaties;
[a} Principle of Contemporanes Expositio

(b} Teleological Interpretation

Answer

(1) Principle of Contemporanea Expositio
A treaty's terms are normally to be interpreted on the basis of their meaning at the tme
the treaty was concluded. However, this is nota universal principle.
in Abdul Razak A. Meman's (2005) 276 ITR 306, the AAR observed that “there can be lintle

doubt that while Interpreting treaties, regard should be had 1o material contemporanea
expositio. This proposition is embodied in articte 32 of the Vienna Convention.

(b) Teleological Interpretation

In this approach the treaty is to be interpreted so as to facilitate the attainment of the aims
anil objectives of the treaty. This approach is also known as ‘objects and purpoese’ method.
In case of Union of India v. Azad| Bachao Andolan 263 TTR 706, the Supreme Court ohserved
that "the principles adopted for luterpretation of treaties are not the same as those in
interpretation of statutory! legislation. The interpretation of provisions of an international
traaty, including one for douhle taxation rolief, Is that the treaties are entered Into at a political
tevel and have several considerations as their bases.”

(ne {nstance 1s where the Apex Court agreed with contentlon of Appellant that “the preamble
ro the Indo-Mauritius DTAA recites that it is for 'encouragement of mutual trade and
investment’ and this aspect of the matter cannot ba fost sight of while interpreting the treaty,

Question 6
Do you agree that Lhe Lax traaties are Lo be interpreted liberally? If so, why?

Answer

Yes, | agree with the given statemenl.
it is a general principle of construction with respect to treates that they shall be liberally
canstruoed so a5 to carry out the apparent intention of the parties.

Contrary to an ordinary taxing statute, a tax lreaty oF convention must he given a liberal
interpretation with a view (o implementing the true intentions of the parties, A literal or legalistic
interpretation must be avoided when the basic ubject of the treaty might be defeated or frusts ated in
g0 far as the particular item under consideration s concerned.

Question 7

Examine and state the carrectness or otherwise ol each of the following statements in the context of
interpational tax treaties between the countries and answeer in brief with reasons therenf:

e ——————_ L ——— - .
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(1} "Providing assistance in the collection of the fair and legitimate share of tax by the countries
Invalved” Is the sole objective of Tax Treaties entered among Countries,

(1] A Protocol ks an integral part of the Tax Treaty and has the same binding foree as the main
clauses therein, i_

Answer |
(I}  The statement is not correct. |
The ebjectives of tax treaties also incluide ‘.*

» allocating tax rights, r

o elimination of double taxation, 1

« ensuring non-discrimination between residents and non-residents and
= resolution of disputes of on account of different treaty interpretation.

[ii) The statement is correct

Protecol is like a supplement to the treaty, In many treaties, in order to put certain matters
heyond doubt, there is 3 protocol annexed at the end of the treaty, wlich clarifies horderline
tssues. Thus, one must refer to protocol before arriving at any final conelusion [n respect of
any tay treaty provision.

Jnestion 3
What are the Extrinsic Aids to interpretation of 4 tax treaty?

Answer

i wide range of extrinsic material is permitted to be used in interpretation of tax treaties. According
to Artiche 32 of the Vienna Convention, the supplementary means of interpretation Include the
preparatory work of the treaty and the circumstances of jts conclusion,

According to Prol. Starke, one may vesort to following extrinsic alds to interpret a tax treaty provided
that clear words are not thereby contradicled:

7] Interpretative Protocols, Resolutions & Committen Reports setting out agreed (nterpretations;

[ii] A subsequent agreement between the parties regarding the interpretation of the treaty or the
applieation of its provisions [Art. 31(3) of the VCLT); 4

(1) Subsequent conduct of the state parties, as evidence of the Intention of the parties and their
conception of the treaty;

[1v]  Other treaties, in pari materia (i.e, relating to the same subject matter), in case of doubt
Provisions in Parallel Tax Treaties
If the language used In two tax treaties [say treaties: X and Y) are same and one treaty s more

plaborative or clear in its meaning (say treaty X) can one rely on the interpretationfexplanations [
provided in o treaty X while applying provisions of a treaty Y7

: : |
However, the views of the Indian Judiciary are not consistent in this respect. There are contradictory |
judgnients by Indian courts/tribunal In this regard.
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mternational Articles/Essays/Reports
international Article/Essays/Reports are referred as extrinsic aid for interpretation of tax treaties,

S il in case of CIT v, Vishakhapatnam Port Trust (1983) 144 ITR 146 [AF), the High Court ohtained
weelil material through international articles.

Protocol

“eptoeal is like 2 supplement to the treaty, In many Lreaties, In arder to put certain matters beyond
dnubt, there is a protocol annexed at the end of the treaty, which darifies borderline issues.
¢ srotorol i an integral part of a lax trealy and has the same binding force as the main clauses

TSyl

opatscal to India France treaty contains the Most Favoured Nation Clause. Thus, one must refer Lo
irotocal before arriving at any final conclusion In respect of any tax treaty provision.

Preamble

Lerahle to 4 tax treaty could guide in interpretation of a tax Lreaty. [n case of Azadi Bachao
Ausiolan, the Apex Court observed that 'the preamble to the Indo-Mayritius Double Tax Avoidance
Preily recites that it Is for the 'encouragement of moutual trade and Investment’ and this aspect of
the matter canmot be lost sight of while interpreting the treaty’. These ohservations are very
algmificant whereby the Apex Court has upheld "economic considerations’ as one of the objectives of a
Tax Freaty.

wiutual Agreement Procedore [MAP] .

VAR helps to interpret any ambiguous term/provision through bilateral negotiations. MAF is more
suthentic than other alds as officials of both countries are in possession of materials/documents
exchanged at the time of signingdhe tax treaty which would dearly indicate the object or purpose
of & particular provision. Successful MAPs also serve as precedence in case of subsequent
winlications.

uestiond

Whit is Static approach and Ambulatory approach in interpreting tax treaties?

Answer
Siatic Approach - under static approach, a8 term not defined In the trealy to be assigned the
wiesning which prevailed on the date of signing the tax treaty.

Ambmiatory Approach - under Ambulatory approach, a term not defined in the treaty to he
ceipned the meaning which is prevailing on the date of application of the fax treaty,

Juestion 10
(b thie following terms "Pacta Sunt Servanda [in good faith)" in view of Princlples enunciated in
Jie Vienna Convention on law of treaties.

Lriswer
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Pacta Sunt Servanda (in goed falth) implies that every treaty in force-
- Is binding upon the parties; and
- must be followed hy them in good faith.

Question 11
What is the General Rule of Interpretation under Vienna Donvention of Law of Treaties?

Answer

Article 31 of Vienna Convention of Law of Treaties contains the General Rule of Interpretation, It lays
down that following general rule of interpretation;

» A treaty shall be interpreted In good faith in accordance with the ordinary meaning to be given
to the terms thereof in the context and in the light of its object and purpose.

* The context for the purpose of interpretation of 2 treaty shall comprise, in additlon to the text,
inchuding its preamble and annexure

(3) Any agreement relating to the treaty which was made hetween all the parties in connection
with the conclusion of the treaty,

(b} Any instrument which was made by une or more partles in connection with the conclusion
of the treaty and accepted by the ather parties as an instrument rolated theretn.

v The following shall be taken Into aceount, together with the context in that;

(4] Any subsequent agreement between the parties regardin ¢ the interpretation of the treaty
or the application of its provisions;

(b} Any subsequent practice in the application of the treaty which establishes the agreement of
the parties regarding its Interpretation;

(e} Any relevant rules of internatlonal law applicable to relation between the parties,

« A special meaning shall be glven to 3 term If it is established that the parties so intended.

Ouestion 12

Matrix Inc. incorporated in Country X, holds 26% controlling Interest in Pilu Ltd., an Indian Company.
Filu Ltd, declared dividend of 1 50,00,000 during the current vear, The DTAA between [ndia and
Country X, which came intw force on 1.1.2018, provides for taxation of dividend @15%. Thereafter,
Indla entered into a DTAA with Country ¥, which came into foree from 15.5.2018. The India-Country
Y DTAA, inter alia, provides for concessional tax rate of 10% in respect of dividend. Country X Is an
QECD member since 2015 and Country Y is also an OECD meniber sinee 2017,

Mr. Jack, CFO of Matrix Inc. seeks your opinion on whether the concessional tax rate provided in the
DTAA between India and Country Y can be availed hy a resident of Country X and if 50, are there any
further conditions to be satisfied In this regard, You may assume that the protocol annexed to India's
DTAAs with all OECD member countries contain the relevant tax parity dause,

Would your answer change, If Country Y had become an OECD member anly in the year 20207

m

BY CAATUL AGARWAL (AIR-1)
AIRICA Career Institute [ACI)

&00

wlk



kst

Application & Interpreta tion of Tax Treaties

e ———————— ————— e e ——————————
Answer

‘Ihe CBOT has, vide Clreular Mo, 3/2022 dated 3.2.2022, clarified that the applicability of the Mast
favoured Nation (MFN) clause and benefit of the lower rate or restricted scope of source taxation
righis In relation to certatn items of income Including dividends provided in India’s DTAAs with the
third State (Country Y, in this case] will be available to the first (OECD) State (Country X, in this case]
cnly when all the following conditions are metl:

Condition Satisfaction of condition in the case on hand

(i1 | The second treaty (with the third State) |s | This condition is satisfied as India has entered

entered into after the signature/ Entry | into a DTAA with Country Y on 15.5.2018, after
into Force of the treaty between India and | it has entered into 2 OTAA with Country X on
the first state 1.1.2018,

(i} | The second treaty is entered into hetween | This condition is satisfied as India has enterad
India and a State which is a member of the | inte a DTAA on 1552018 with Country Y,
OECD at the time of signing the treaty with | which is a member ot QECD since 2017, Hence,
1 on 15.5.2018, Country Y was an OECD member.

(i) | India Hmits its taxing rights in the eecond | This condition is satisfied since in DTAA
l treaty In relation to rate or scope of | between India and Country Y, dividend s
taxation In respect of relevant items of | taxable@10%.

Income i

(iv) | & separate notification has heen Issugd | In this case, conditions (i), (i) and (iii)
I by India, importing the benefits of the mentioned above have been satishied. The
second reaty into the treaty with the firet | concessional rate of 10% can be applied for
State as required by the provisions of | taxing the dividend recelved by Matrix Ine.
section 90(1) of thie Indome-tax Acl, 1961. | from Pilu Ltd., an Tndian company, anly if [ndia
! has issued a scparate notification importing the
benefits of India-Country Y tax tresty ioto

Indis-Coumtry X tax treaty, as required by the
pravisions of sectinng 90{ 11 If such notification
has been issued, then, the concessional rate
of 10% can be applied [or taxing the dividend
received by Matrix Inc. from Pilu Ltd,, an Indian
company; otherwise It cannot be applied, even
it other conditions are satlsfied.

In case if Country Y became an OECD member only in the year 2020, then, the concessional
vate of 10% cannot be applied for taxing dividend recefved by Matrix Inc. from Pilu Lid,, since
Country ¥ was not an OECD member on 15.5.2018, at the time when India signed the DTAA
with it. Consequently, condition (i) mentioned above would not be satisfied in such a case. Hence,
dividend recelved by Matrix Inc. from Pily Ltd. would be subject to Lax @ 15%.
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CHAPTER - 26

Overview of Model Tax Conventions
%

Question 1
Explaln briefly the significant difference between the 1IN and OECD Model Tax Convention.

Answer

OECD Model is essentially a model treaty between two developed nations whereas UN Model
is @ model convention between a developed country and a developing country.

Further, OECD Model advocates the residence principle, i.e. it lays emphasis on the right of state
of residence to tax the income, whereas the UN Model is a compromise between the source principle
and residence principle, giving more weight to source principie as against the residence principle.

Question 2

‘When dnes it become necessary to apply the tie-breaker rule? Discuss the manner of application of
the tie-breaker rule.

Answer

Every jurisdiction, in its domestic tax law, prescribes the mechanisi to determing restdential status
ofa person. Il @ person is considered to be resident of Both the Cont racting States, relief should be
sought from Article 4 of the Tax Treaty. A series of tie-breaker rules are provided In Paragraph 2
Article 4 of Mudel Convention te determine sinale state of residence for an Individual

The lie-breaker rule would be applied in the following maaner: -

(I} The first test is based on where the individual has a permanent home. Permanent home
would mean a dwelling place available to him at all tmes continuously and not ovcasionally
and includes place taken on rent for a pralonged period of time.

(i1}  If that test is inconclusive for the reason that the individual has permanent home available to
him in both Contracting States, he will be considered a resident of the Ca ntracting State whire
his personal and economic relations are closer, in other words, the place where ljes his centre
of vital interests, Thus, preference is given to family and soclal relations, cccupation, place of
business, place of administration of his properties, political, cultural and other activities of the
individual,

(i) Paragraph (ii) establishes a secondary criterlon for two quite distinct and different situations:

*  The case where individual has a permanent home available to him in both Contracting
States and It is not possible to determine in which one he has his centre of vital intarests:

»  The case where individual has a permanent home avallable to him in neither Contracting
mtate.

In the aforesaid scenaring, preference is given to the Contracting State where the individual has
an habitil abode,

(l¥] If the individual has habltual abode in both Comtracting States or in neither of them, he shall be
treated as a resident of the Contracting State of which he is a national,

m.“
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(v) Ifthe individual is a national of both or neither of the Contracting States, the matter is left to he
considered by the competent authorities of the respective Contracting States,

Question 3
What are the differences between the OECD Model Convention and UN Mode] Convention in relation
o the article on Permanent Establishment? Examine.

Answer

In relation to Article 5 un Permanent Establishment, the UN Model Convention varles from the OECD
Model Convention in the {ollowing aspects:

[} As per Article 5(3)(a) of the OECD Model Convention, a building site or construction or
installation project constitutes a PE if it lasts more than twelve menths. The UN Model
Convention is wider as it covers “assembly and installation project” and "supervisory”
activities in connection thereta and requires the activity in question to continue only for Six
months for constituting a PE.

(i) Article 5[3)(b) of the UN Model Convention makes a specific reference to Service PE which
is absent in OECD Model Convéntion. Under UN Model Convention, furmishing of services,
including consultancy services, by an enterprise through employees or other personnel
engaged by the enterprise for such purpose would constitute A PE, but only If activities of that
rature continge within a Contracting State for a period or periods aggregating more than 183
days in any 12 month period commensing or ending in the fiscal year caneerned.

In the absence of a Service PE reference in QECDH Model Convention, the presence has to b
ascertalned through.peneral principles nnder Article 5{1),

{itl) The UN Model Conveniion has an additional Article 5(6) relating (o insurance which is
ahsent in OECD Model Convention. As per this Article in the UN Model Convention, an
insurance enterprise of a Contracting State shall, except in regard to re-insurance, be deemed
ta have o permanent establishment In the other Contracting State if it collects prominms in the
territory of that other State or insures risks situated therein through a person,

In the absence of similar Article in the DECD Model Conventon, a PE of an insuranco
Enterprise has to be determined in accordance with provisions uf Article 5(1) er 5(2) of the
QECD Model Convention.

Question 4

What is the difference between OECD Model Convention, 2017 and UN Model Convention, 2017
relating to right of Source State to tax business pirofits of an enterprise? Explain,

Answer

tusiness profits of an enterprise can only be taxed by the Residence State, Right of Source State to
tax business profits of an enterprise only arises if it carries on business thraugh a Permanent
Establishment (PE) situated in that State
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As per the approach under the DECD Model Convention, once a PE is proven, the Source State can tax
only such profits as are attributable to the PE. The UN Madel Convention amplifies this attribution
principle by a limited Force of Attraction rule (FOA),

The FOA rule implies that when a foreign enterprise sets up a PE in State of Source, it brings itself
within the fscal jurisdiction of that State (State of Source) to such a degree that profits that the
enterprise derives from Source State of Source, whether through the PE or not, can be taxed
by it (State of Source State),

As per Article 7 of the UN Model Convention, if the enterprise carries on business In the other .
Contracting State through a PE, the profits of the enterprise may be taxed in the other State but only
s0 much of them as is attributahle to: A

(a] that PE:

(b)  sales in that other State of goods or merchandise of the same or similar kind as those sold
through that PE; or

_ {¢) other business activities carrled on in that other State of the same or similar kind as those

glTected through that PE.
Question 5
XYL GmBH Germany lsa foreipgn company engaged in manufacturing and sale of LED lights, 1t opencd
& hranch in Gurugram for sale of LED lights in [ndia. The profit mark vp was cost plus 40% in respect W

ol gales made by the bramch. The XYZ GmBH, Germany also supplied the poods directly to various
customers in India. The turnover of the Gurugram branch for the vear 1s € 155 lakhs and direct sales
by XYZ GmBH to Indian customers is T80 lakhs. - N

The Assessing Officer wants to tax the profits arising to XYZ GmPH from direct sale to customers in
India though PE (i.e, branch in India) had no role to play in it Decide the validity of the Assessing
Officers view in the context of OECD #nd UN Model tax Convention.

¥

Answer

Business profits of an entlerprise can only be taxed by the Residence State Source State would have
the right Lo tax business profits of an enterprise only if a PE exists In its jurlsdiction,

Taxability as per OECD Model Convention

The OECD Model Convention provides that if the ¢nterprise of the Residence State carries on
husiness In the Source State through a PE situated therein, then, the profits that are sttributable to

the PE alone may be taxed In the Source State. QOECD Model does not incorporate “Force of
Attraction” rule.

Aceordingly, only profits from turnover of 3 155 lakhs, representing sale of LED lights made by the
Gurugram branch would be taxable in India in the bands of XYZ GmBH, Germany

Thus, in this case, Assessing Officer's proposed action to bring to tax profit earned by XYZ GmBH,
Grermany from direct supply to customers in India, in which the PE had no role to play, is not valid.

Taxahility as per UN Model Convention
The UN Model Convention amplifies this attribution principle by 7 limited Force of Attraction rule,
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which permits Source State taxation of the enterprise, not anly in respect of the business carried on
by It through a PE in the Source State, but also on business profits arising (rom sales in Source State
of same or slmilar goods or merchandise as those sold through that PE.

Accordingly, profits from turnover of ¥ 235 lakhs, representing sale of LED lights made by the
Gurugram branch as well as the direct sale of LED lights made by XYZ GmBH, Germany to Indian
customers would be taxable in [ndka in the hands of XYZ GmBH, Germany.

Therefore, in this case, the Assessing Officer’s proposed action to bring ta tax profit earned by XYZ
GmBH, Germany from direct supply to customers in India is valid, even though the PE had no role to

play.

Question 6

Explain the meaning of "interest” and “fees for tech nical services” under the UN Model Convention,

Answer

As per Article 11 of the UN Model Convention, “Interest” essentially means income from debt
claims of every kind, whether or not secured by mortgage and whether o not carrying a right to
participate in the debror’s profils, and in part] cular, income from government securities and incoma
From bonds or debentures, including premiums and prizes attaching 10 such securities, bonds or
dehentures. Penalty charges for late payment are niot regarded as Interest for the purpose ol this
Article,

As per Article 124 of the UN Model Convention, “Fees for technical services” Is defined as
payments for managerial, technical or consuliancy services but excudes payment 1o an
smployee, payment for teaching in an educational institution or for teaching by an educational
institution, pavinents by an individual for services for personal use.

Question 7

What are the payments covered within the scope of "Reyaltics” under the UN Model Convention and
QECD Model Convention. Elucidate.

Answer

The term "rovalties” as per UN Model Convention means payments of any kind received as a
consideratien for the use of, or the right to use, any copyright of literary, artistic or scientific
work including cinematograph films, or films or tapes used for radio or television broadeasting,
any patent, trademark, design or model, plan, secret formula or process, or for the use of, or the
right to use, industrial, commercial or scientific equipment or for information concerning
industrial, commercial or scientific experience.

The definition of ‘royalties’ under the OECD Model Convention does not include the Tollowing: (a)
rentals for films or tapes used for radio or television broadeasting and (b} equipment retitals like
rentals for industrial, commercial or scientilic equipment.

e e e e e e ISl
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Question §
What Is the meaning of Automated Digital Services? Elucidate,

Answer

As per Article 128 of N Model Convention, "Automated digital services” means any service
provided on the Internet or another electronic network, In either case requiring minimal human
involvement from the service provider.

The term “Automated digital services” includes specially:
(a) online advertising services;

(b1 wvollne supply of user data;

(¢} online gearch engines;

(d} online intermediation platform services;

[¢)  social media platforms:

(I} digital content services;

[g) online gaming;

0y clowd computing services; and

g standardized onbne teaching sorvices.

estion 9

"The application of tax trealy may result fnto double taxation for the taxpayers. In the light of the
statement, answer the following questions:

(17 Whal are the approaches for elimination of double taxation under Model Conventions? Explain,
(2) Explain the meaning of Juridical Doulyle Taxatiun and Economic Double Taxation,

[+ Canthe problems of Economic Double Taxation be solved by the above approaches? Explain.

Answer

The Model Conventions specify two approaches -
Fxemption method [Article 234); and
- Credit method [Article 23]

Unidur the exemption method, tax exempton may be available In the Residence State. Under the

redit method, tax credit may be available in the Resldence State for taxes deducted in the Source
State These methods are not mutually exclusive and there may be cases where a treaty may adopt
exemption method for certain types aof income and credit mathod for other incomes.

“Juridical double taxation” arises when the same income or capital is taxable in the hands of
the same person by more than one State,

‘Eeonomic double taxation” happens when the same item of Income or capital is taxed in more
viat one States in hands of different persons.

Uiiier Model Conventions, double taxation referred, is juridical double taxation, meaning the
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e enme or capital is taxable in the hands of the same person by more than one State. It doss not

Mict oocumpass situations of economic double taxation, Le, where two different persons are taxable

I respert of the same income or capital. If two States wish to solve problems of sconomic double
tiey must do so through bilateral negotiations,

i,él"i stdon 10

[ the lerm “Mutual Agreement Procedure” as per Article 25 of Model Tax Conventions under
TELL model and UN Model,

A ngwer

There may be a situation wherein a tax payer may believe that the treatment accorded by elther or
both Contracting States is not in accordance with the provisions of the tax treaty.

[ ok & case, there is 4 need for dispute resolution which is addressed by Article 25 of Model Tax
Cor otian under OECD Model and UN Model. This Article requires competent authorities of both
cotniies to endeavor to resolve the conflict by engaging in bilateral negotiations.

The {18 Model Convention provides two alternatives - Alternative A and Alternative B, for the article
i Muual Agreement Procedure. Under OECD Model Convention, the taxpayer may make a request
ko eilher Contracting State while UN Model (Alternative A) contemplates taxpayer going lo
Residence State or the country of his nationality, Alternative B of UN Model Ardcle 25 contemplates
yeferenre to an arbitration process as part of the Mutual Agreement Procedure,

Guesiion 11 ' .

Fapla the term "Exchange of information” as per Article 26 of Model Tax Conventions under OECD
Mode! md UN Model and explatn Importance of Article 26,

Aliswer

I order to complete tax cases, & country may require certain information which may be
avartlalile with the treaty partner.
Artinle 26 provides for the Information which may be exchanged and the manner in which such a
rivriest hasto be made.
The OECD and UN Model Conventions are similar with respect to this Article.
Lnpectance of Article 26
o [ncilitates effective exchange of Information between Contracting States.

s etalls cross-border tax evasion and avoidance,

ctalls the capital flight that |s often accomplished through tax evasion & avoidance. This Is
=artirularly relevant in the perspective of developing countries,
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